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PREFACE. 



The publication of these Reports is undertaken by 
H.M. Stationery Office at tlie request of tbe Admiralty and 
the Foreign Office, but the Editors alone are responsible for 
the text of the decisions as they appear in the volume. 

The original decisions were pronounced in Russian, and 
in preparing this volume for the press the Editors have had 
to contend with certain difficulties. They are not the trans- 
lators, and the majority of the translations upon which they 
have had to work were prepared somewhat hurriedly for use 
in connection with the current work of the Foreign Office, 
when the transmission of the substance of the decisions was 
of more importance than niceties of language or the correct 
transliteration of names. Verbal alterations have therefore 
been found to be necessary, but it is hoped that these have 
not involved any substantial variation from the original 
Russian. 

In order to cast the judgments as far as possible into the 
traditional form of English reports, headnotes have been added 
and also introductory statements of the facts either derived 
from the statements in the case or taken directly from the 
judgment of one of the Courts. With regard to the evidence 
brought before the Courts and the arguments of the parties, 
no attempt has been made to obtain further particulars than 
such as are given in the decisions or in the written claims 
or appeals where these have been obtainable. 

The cases reported in this volume relate to neutral ships 
only ; no enemy ships appear to have been the subject of 
proceedings in the Russian Prize Courts. 

The Editors desire to place on record their gratitude to 
the Right Hon. Sir G-. Buchanan, G.C.V.O., &c. &c, and the 
staff of His Majesty's Embassy at St. Petersburg, for the 
assistance they have rendered in obtaining the texts and 
translations of some of the judgments, and in rendering the 
collection complete. They also desire to express their thanks 
to the Editor of "The Times" for permission to reprint the" 
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iv Preface. 

extracts appearing as Appendix K., containing the account 
of the decision of the Supreme Prize Court in the case of the 
"Cheltenham," the text of which they have not been able 
to obtain. 

They also wish to acknowledge the very valuable help 
they have received from Mr. H. W. Malkin, of the Inner 
Temple, in the work of preparing the texts and correcting 
the proofs. 



INTRODUCTORY STATEMENT. 



The rupture of diplomatic relations between Russia and 
Japan was announced by Japan to the Russian Ambassador at 
Tokio at 2 p.m. on the 6th February 1904, and by the Japanese 
Ambassador to the Russian Minister for Foreign Affairs in 
St. Petersburg at 4 p.m. on the same day. Formal declara- 
tions of war were published by both nations on the 10th February 
after the commencement of hostilities. 

The first case of the capture of a prize was that of the 
Russian steamship " Ekaterinoslav," on the 6th February, by 
the Japanese Fleet on its way to Port Arthur (see Vol. II.). 
The earliest Russian capture was that of the " Nakonoura Maru," 
which was sunk on the 11th February ; the first neutral ship 
captured by the Russians being the " Allanton," on the 16th 
June (see page 1). 

The superiority of the Japanese naval forces, which was 
shown at an early stage of the war, is reflected in the relative 
number of captures made by the two fleets. So far as neutral 
ships are concerned, the Russian captures are limited to two 
short periods. Between the 16th June and the 25th July 1904 
six neutral ships were captured by the Vladivostock fleet, two 
of which were sunk. One other vessel during the same period 
was sunk by a destroyer from Port Arthur. No more neutral 
ships were captured until the arrival of the Baltic fleet, by 
which six ships were captured between the 18th May and the 
21st June. Five of these ships were destroyed, and the sixth 
was allowed to proceed after her cargo had been jettisoned by 
order of the captors. 

The treaty of peace was signed on the 5th September 1905. 



DIGEST OF CASES IN VOL. I. 



COMPENSATION. 

1. Ship captured on suspicion — Subsequent release — No compensation 

awarded. 
See Detention 1. 

2. Ship destroyed — Destruction not justified. 

See Destruction 2. 

3. Ship destroyed — Grounds for detention held suffi.cient~~Basis of compen.- 

sation — Interest. 
See Destruction 3. Contraband 3, 5, 7, 8, 9. 

CONTRABAND. 

1. Railway sleepers — Destination for port in neutral territory occupied by the 

enemy — Other property on board. 

The " Cheltenham " was captured on a voyage to Fusan in Korea which 
was then occupied by the Japanese troops, carrying a cargo of railway 
sleepers and beer. 

Held that the sleepers were contraband and that the ship was liable to 
condemnation for the carriage of contraband, and the beer as enemy 
property. 

The " Cheltenham," p. 17. 

2. Cargo of railway material, iron, and flour for enemy ports — Other cargo 

for neutral ports — Detention — Absolute and conditional contraband-— 
Onus of proof . 

The " Arabia/' on a voyage from Portland to Yokohama, Kobe, Nagasaki, 
Shanghai, and Hong Kong, was captured before reaching Yokohama, carrying 
a cargo, including railway material, iron, and flour, consigned to Yokohama, 
Kobe, and Nagasaki to order, and other cargo for Shanghai and Hong Kong. 

Held by the Yladivostock Prize Court that the detention of the steamer 
was regular, that the cargo consigned to neutral ports should be released, 
that the railway material and flour should be condemned as contraband, but 
that as these amounted to less than half the cargo, the ship should be 
released. 

Held by the Supreme Prize Court, on appeal by the owners of two parcels 
©f flour, that flour was conditional contraband and liable to condemnation 
only if consigned to the enemy's Government contractors, navy, army, for- 
tresses or naval bases ; that the onus of proving the innocent character of 
the shipment lay on the claimants, and that in respect of these two parcels 
the claimants had discharged that onus, and therefore those two parcels 
must be released. 

The " Arabia," p. 42. 

3. Neutral ship — Cargo of material for railways, bridges, and tramways, 

telegraph wire, nails, &c. — Destination for enemy port — Detention — 

Destruction — Recognition of validity of capture — Function of Prize Court 

in respect of the act of destruction — Authority of writers on International 

Law — Claims in respect of cargo not to be the subject of direct application 

to Supreme Prize Court — Goods capable of use in war — Condemnation — 

Goods suitable only for peaceful purposes — Basis of compensation. 

The " Knight Commander " was captured on a voyage from New York 

to Yokohama and Kobe, via Singapore, Manila, and Shanghai, carrying a 

cargo of material for railways, bridges, and tramways and other goods. 

After leaving Shanghai she was captured by a Russian cruiser. No manifest 

or bills of lading were produced ; there was evidence on board that part of 

the cargo was to be carried to Chemulpo and that the master was aware 

that the ship was liable to capture. She was destroyed on the ground that 

there was not sufficient coal to take her to a Russian port. 

Held by the Yladivostock Court and by the Supreme Prize Court that 
more than half the cargo was contraband and that the ship was consequently 
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liable to condemnation, and that the question of the regularity of the sinking 
of a captured ship was a matter only for the superior officer of the person 
who gave the order for the sinking and not for the Prize Court. 

On claims for compensation in respect of particular parcels of cargo not 
the subject of the decision of the Supreme Prize Court : — 

Held by the Libau Prize Court that the following goods were liable 
to condemnation as contraband when destined for enemy ports, irrespective 
of the evidence as to the purpose for which they were intended :: — 

Cast-iron wheels and axles suitable for railways; wire suitable for 
telegraphs and telephones ; wagons and revolving platforms for tramways ; 
ball valves, hydrometers, steam-cocks, oilers and lubricators useful for steam 
boilers or locomotives ; blades for shovels ; nails suitable for shoeing. 

That the following goods were not liable to condemnation as con- 
traband : — 

Tinned salmon and slates not destined for the enemy; shovels not 
adapted for trench digging ; iron pipes not suitable for steam boilers ; tin 
sheets ; pencils ; steel hoops for packing ; wire nails destined for trading 
purposes ; typographer's colours ; turpentine ; wire not suitable for tele- 
graphs or telephones ; instruments for boring naphtha wells ; skins and 
rubber goloshes ; drilling machines and lathes ; and other articles suitable 
only for peaceful purposes, personal effects of the crew. 

Held further that the presenting of claims direct to the Supreme Prize 
Court being irregular, interest on the value of the non- contraband goods 
destroyed should only be allowed from the date on which the claims were 
presented to the Port Prize Court. 

Held by the Supreme Court, reversing the decision of the Libau Court, 
that cases of tinned salmon consigned to a Japanese trader were contraband, 
there being no evidence as to the purpose for which the goods were required. 

Held by the Supreme Court, affirming the decision of the Libau Court, 
that parts of wagons for electric tramways were contraband, and that all 
the articles enumerated in Article 6 of the Imperial Order of the 14th 
February 1904, were absolute contraband except those included in clause 10. 

The " Knight Commander," p. 54. 

4. Timber, flour, cotton, machinery — Destination to enemy port — Burden of 

proof-^-Less than half the cargo contraband — Release of ship — Carriage 
of mails. 

The " Calchas " was captured on a voyage from Tacoma to Liverpool 
via Japanese and other ports carrying a cargo of flour, cotton, timber, and 
machinery, and also mails, some addressed to Japanese subjects and some 
to the Japanese Government, but not relating to the war. 

Held by the Vladivostock Court that the flour, cotton, and timber should 
be condemned, the ship released, and the decision as to the machinery 
postponed for further investigation. 

Held, on appeals and cross-appeal, by the Supreme Prize Court that the 
owners had discharged the burden of proving the innocent destination of 
the flour, but not of the cotton and timber, and that the decision releasing 
the ship should be affirmed, as the mails were not enemy despatches within 
the meaning of the Russian Regulations. 

The machinery was ultimately released, but no compensation paid for 
the loss sustained by the delay. 

Pending the appeal by the captors against the order restoring the ship 
the ship was released on security being given. 

The " Calchas," p. 118. 

5. Cargo of kerosene — Destination for enemy port — Detention — Stranding of 

ship while under a Prize Crew — Destruction. 
The " Oldhamia " was captured on a voyage to Japan with a cargo of 
kerosene. The manifest did not show any destination beyond Hong Kong, 
which port had already been passed, and there was no bill of lading on 
board. The captors alleged, as other grounds for suspicion, absence of 
lights and statements that there were guns on board. While in charge of 
a prize crew the ship stranded and was ultimately destroyed. 
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Held by the Libau Prize Court (one member dissenting) and by the 
Supreme Prize Court that the kerosene was contraband, and that no claim 
for compensation should be allowed except for certain empty cases on board 
the ship, for which a claim must be made in the Libau Prize Court. 

The " Oldhamia," p. 145, 

6. Cargo of cotton, beans, and antimony — Destination to enemy port — 

Contraband — Jettison of cargo by order of naval officer — Procedure 
justified. 

The " Cilurnum " was captured with a cargo including cotton, beans, and 
antimony for Kobe. The cotton, beans, and antimony were jettisoned by 
order of the commander of the cruiser. 

Held by the Libau Prize Court that the cargo in question was contraband 
and the action of the naTal officer correct. 

The " Cilurnum," p. 186. 

7. Cargo of cotton, rice, flour, cloth, &c. — Destination for enemy port — Detention 

— Destruction — Absolute contraband — Conditional contraband — Consign- 
ment to Government contractors — Consignment to private parties — Meaning 
of the term "naval ports or fortresses " — Carriage of mails — Basis of 
compensation — Claim for losses sustained by other parties — Power of 
attorney required or proof of assignment. 

The " St. Kilda " was captured on a voyage to Kobe and Yokohama, 
carrying a cargo of cotton, hemp, rice, sugar, flour, zinc sheets, &c, and also 
mails, for Japan. She was captured by a Russian cruiser and sunk. It 
was proved that part of the rice was consigned to a Japanese firm who had 
advertised themselves as contractors to the Government, and the rest of 
the cargo was consigned to private parties. The correspondence could not 
affect the operation of the war. 

Held, by the Libau Prize Court, that the greater part of the cargo was 
. conditional contraband. Although it had been proved to be consigned to 
private parties, the Court was not satisfied that it might not have been 
destined indirectly for the Japanese Government or its armed forces. 
The Court, therefore, condemned the ship and all her cargo and rejected 
all the claims for compensation. 

Held by the Supreme Prize Court that the cotton was absolute contra- 
band and that it and the rice consigned to Government contractors were 
liable to condemnation, but that the remainder of the cargo had been proved 
to be consigned to private parties and was therefore not liable to condemnation. 
As only 700 out of 5,000 tons of the cargo was contraband, the ship was not 
liable to condemnation. The expression " naval ports or fortresses " in 
relation to the destination of contraband means places where military 
elements are concentrated exclusively, or where they predominate. 

Held, also, that as the ship had not been chartered for the purpose of 
carrying correspondence, and as the latter could not affect the operations 
of the war, there was no ground for condemnation ; but that the finding of 
mails for Japan on board, coupled with the presence of rice consigned to 
enemy contractors, was sufficient reason for detaining the ship, and that 
compensation should consequently be made for the value of the ship and 
non-contraband goods destroyed, but not for consequential losses. 

Held, also, that a claim by one party for losses sustained by another 
cannot be entertained without a power of attorney or proof of assignment. 

The " St. Kilda," p. 188. 

8. Capture on suspicion of carrying conditional contraband — Destruction — 

Proof of destination to private traders — Grounds for suspicion held to 
justify destruction — Basis of compensation — Invoice value — No allowance 
for profits — Allowance of interest. 

The " Ikhona " was captured on a voyage to Kobe and Yokohama, 
carrying a cargo of wheat, rice, leather, and zinc, and was sunk by order of 
the commander of the cruiser. 
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Held by the Libau Prize Court that the wheat and rice, which formed 
more than half the cargo, were contraband, and that no claims for compen- 
sation could be allowed. 

Held, on appeal, by the Supreme Prize Court that although the grounds, 
for suspicion were sufficient to justify the action of the naval officer, 
neither the ship nor any of the cargo was in fact liable to condemnation, 
and that compensation in value should be made, but no damages given 
beyond the actual cost, all claims to be referred to the Port Prize Court for 
assessment. 

On assessing the claims : — 

Held by the Libau Prize Court that the basis of assessment must be the 
actual purchase price, which could be ascertained by deducting 20 per cent. 
from the insured value as representing profits anticipated by the owners, 
and that no interest should be allowed. 

Held, on appeal, by the Supreme Prize Court that the full insured 
value ought not to be allowed, but that the rate adopted by the Libau 
Prize Court was not justified, as the true measure of compensation was 
the value of the ship or goods at the date of destruction, and that this must 
be ascertained from the invoice prices together with the cost of freight, &c, 
or by valuation, and that interest should be allowed from the date when the- 
claim for compensation was first made to the Court. 

The " Ikhona," p. 226. 



9. Neutral ship — Cargo of iron and steel plates and rods, electrical appliances, 
railway material, and other goods — Destination partly for enemy ports 
and partly for an intervening neutral port — Detention — Destruction- 
Contraband amounting to less than half the cargo — Interpretation of 
Russian Regulations — Detention justified— Basis of compensation for the 
ship and non-contraband cargo. 

The "Prinsesse Marie" was captured on a voyage from Copenhagen to 
Shanghai, Kobe, and Yokohama carrying a miscellaneous cargo including 
iron and steel angles, plates, rods, bolts and nails, electrical apparatus, 
railway material, glass, paper, wire, dyes, wearing apparel, &c. 

Before reaching Shanghai she was captured by a Bussian cruiser and 
sunk. 

Held by the Libau Prize Court that more than half the cargo was con- 
traband, and that all the goods consigned to Shanghai or order were of the 
nature of contraband, and the destination to Shanghai not proved, and that 
even if the goods were destined for Shanghai, no claim for compensation 
could be allowed in respect of goods destroyed upon a ship carrying 
contraband. 

Held by the Supreme Prize Court that less than half of the cargo was 
contraband, and that, although the capture was therefore justified and no 
claim for damages could be allowed, compensation should be made in respect 
of the ship and non-contraband cargo. Held also that the words "to order " 
in the documents relating to goods consigned to Shanghai referred only to 
the receivers and did not suggest any alternative destination to Japanese 
ports. 

Held in respect of particular parcels that the following goods destined 
for Japanese ports were contraband : — 

Goods suitable for construction or equipment of telegraphs, telephones, 
and railways, as to which there were no grounds for holding that they were 
destined for other purposes ; rails for mines, soft steel plates. 

That the following goods were not contraband : — 

Various iron and steel goods other than those mentioned above, paper, 
nail rods, knitting machines, circular saws, window glass, optical glasses, 
zinc, wearing apparel, aniline dyes. 

The " Prinsesse Marie," p. 276. 



DESTRUCTION. 

1. Neutral ship — Attempt to escape search by flight- — Forcible resistance — 

Destruction— Action justified, by Libau Courts-Order by Supreme Court 
to take further evidence — Decision affirmed. 

The " Hipsang," carrying a cargo of beans and bean-cake, was ordered 
to stop by a Russian destroyer, and eventually sunk by a torpedo. The 
case having been heard by the Libau Prize Court before all the available 
evidence had been taken, the Supreme Court ordered a new hearing. After 
taking all the evidence the Court found that the " Hipsang " had refused 
to obey the order to stop and endeavoured to escape, and that shots had 
been fired at the destroyer. 

Held, on these facts, that the action of the commander of the destroyer 
was correct. 

The " Hipsang," p. 21. 

2. Neutral Ship — Cargo of fish products not suitable for food- — Charter by 

am emeny commercial firm — Engaging in the enemy's coasting trade — 
Capture — Destruction — Basis of compensation. 

The " Thea," a German ship, chartered by a Japanese commercial firm 
and engaged in Japanese coasting trade, was captured carrying a cargo of 
fish products not suitable for food. The character of the cargo clearly 
appeared from the papers on board. She was captured by a Russian 
squadron and destroyed. 

Held by the Yladivostock Court that the ship and cargo were liable to 
condemnation as engaged in the enemy's trade. 

Held, on appeal, by the Supreme Court that neither the ship nor the 
cargo was liable to condemnation, and that compensation must be paid for 
the losses caused by sinking the ship, but that the decision in respect of the 
cargo, not having been appealed against, remained in force. 

Held, on assessing the claims for compensation, that payment must be 
made for the value of the ship and stores, loss of profits, wages and expenses 
of maintaining the crew, but not for charges incurred for lawyers' fees or 
valuation, nor for damages claimed as compensation for personal losses and 
privations by the master and crew and paid by the owners' of the ship. 

The " Thea," p. 96. 

3. Neutral ship — Cargo of railway sleepers — Destination for neutral port — 

Continuous voyage — Detention — Destruction — Grounds for detention — 
Award of compensation to the owners of the ship — Subsequent claim by 
owners of the cargo — Res judicata. 

The " Tetartos " was captured carrying a cargo of sleepers to Taku. On 
the ground that railway sleepers were contraband, that there were six 
Japanese stevedores on board and that the destination for Taku was written 
in a different ink to the rest of the writing on the manifest and bill of 
lading, the commander of the cruiser concluded that the real destination 
was Dalny, and, being unable to send in the prize to a Russian port, sank 
her. 

Held by the Libau Prize Court, on a claim by the owners of the ship, 
that, although the cargo was not contraband, as the destination was in fact 
for a neutral port, there were sufficient grounds for detaining the ship and 
that compensation should be given only for the value of the ship and stores 
and not for consequential losses. Interest was allowed from the date of the 
sinking. 

Held by the Libau Court, on a subsequent claim by the owners of the 
cargo, that the cargo was contraband, and that the Court was not precluded 
by its previous decision from so holding. 

Held, on appeal, by the Supreme Court, that the question of contraband 
was res judicata, and that in any case the cargo was not contraband, since 
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the destination of the ship was a neutral port, and Russia did not recognise 
the doctrine of continuous voyage. 

The "Tetartos," p. 166. 
■ See also Contraband 3, 5, 6, 7, 8, 9. 

DETENTION. 

1. Grrounds for suspicion — Previous carriage of contraband — Irregularity in 
papers — Failure to stop at first summons — Enemy subject on board — 
Unusual course- — Detention justified — No compensation awarded. 

The " Allanton," a British ship, carried a cargo of coal from Cardiff 
to Sasebo ; in Japan she loaded a cargo of Japanese coal, and sailed for 
Singapore ; among the crew was a Japanese subject serving as cabin-boy. 
She was captured by Russian cruisers in the Sea of Japan. 

Held by the Vladivostock Prize Court that the ship and cargo should be 
condemned upon the ground that the real destination was hostile and the 
cargo contraband, and also on the ground that the conduct of the ship had 
been such as to deprive her of the right to the protection which would 
otherwise have been afforded by her neutral character. 

Held, on appeal by the Supreme Court that, as the ship was neutral and 
on a voyage to a neutral port, the ship and cargo should be released, but 
that the circumstances justified the captor in bringing her into port. 

The " Allanton," p. 1. 

See also Destruction 2, 3. 

ENEMY PROPERTY. 

1. Neutral ship — Time charter by enemy firm — Engaging in enemy coasting 

trade. 

The neutral character of a ship entitled to fly a neutral flag is not lost 
by her engaging in the enemy coasting trade or being chartered by an enemy 
firm. 

The " Thea," p. 96. 



THE " ALLANTOIC" 

Hfeutral ship— 'Cargo of coal — Neutral Destinations-Detention on suspicion — 
Previous carriage of contraband — Release — No Compensation awarded. , 

The " Allanton " a British ship, carried a cargo of coal from Cardiff to 
Sasebo ; in Japan she loaded a cargo of Japanese coal, and sailed for 
.Singapore ; among the crew was a Japanese subject serving as cabin-boy. 
She was captured by Russian cruisers in the Sea of Japan. 

Held by the "VTadivostock. Prize Court that the ship and cargo should be 
•condemned- upon the ground that; the real destination was hostile: and the 
•«argo contraband, and also on the ground that the conduct of the ship had 

been such as to deprive her of the right to the protection which would 

-Otherwise have been afforded by her neutral character. 

Held, on appeal, by the Supreme Court that, as, the ship was neutral and 
•on a voyage to a neutral port, the ship and cargo should be released, but that 
±he circumstances justified the captor in hringing her into port. 

The " Allanton " was captured by a Russian squadron in 
the Sea of Japan on June 3rd (16th), 1904. 

The following statement of the facts is talc en from the 
judgment of the Supreme Prize Court : — 

On the 3rd ^16th) June 1904 at 9.35 a.m.. a division of 
cruisers of the Pacific fleet, under the command of Vice-Admiral 
33ezobrazov, Commander of the first squadron, consisting of the 
■cruisers " Rossia," " Gromoboi," and" Rurik," while cruising in 
the Japanese Sea, near the Islands of Oki-Sima, met a merchant 
^vessel flying no flag. After two blank shots had been fired 
from the cruiser "Rossia "the vessel hoisted the British mer- 
cantile flag and stopped her engines. An officer from the 
'" Rossia " was immediately sent on board and commenced 
inspecting the vessel, which proved to be the British steamer 
*' Allanton," with a cargo of 6,500 tons of Japanese coal. In 
addition to the master; Henry Motyer; there were on board a 
crew of 30 men of various nationalities and one young Japanese, 
who had joined the vessel at Muroran to go to America. On 
examination of the ship's papers it appeared that the " Allanton " 
had loaded a full cargo of coal at the Japanese port of Muroran 
and was bound for Singapore. 

In order to arrive at a more precise knowledge of the 
circumstances of the voyage, the officer proposed to the master 
that they should return together to the cruiser, taking the 
documents with them. The master, however, did . not agree to 
this proposal, but sent his assistant on board the cruiser 
with the documents. On a further examination of the documents 
being made on board the cruiser it was discovered that the log- 
book had not been brought from the vessel, and it was- at 
once asked for. The official log-book, was found to have been 
irregularly kept, as it was only entered up to the 2nd (loth) 
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2 The" Allanton," 

May 1904. According to the entries in the ship's log and other 
documents, it appeared that the "Allanton" had in May 
delivered at Sasebo a full cargo of coal from Cardiff. On 
discharging this contraband cargo at Sasebo the vessel proceeded 
to Muroran, where, according to the documents found, she 
embarked another full cargo of Japanese coal for Singapore, 
consigned to the order of Paterson, Simons, & Co. From the 
circumstances disclosed the Admiral considered the " Allanton " 
to be a suspicious vessel, and ordered her to be detained and 
taken to Vladivostock. 

On the 6th (19th) June the " Allanton " arrived at Vladivostock 
in command of Lieutenant Petrov with a prize crew, and the 
case was sent to the Port Prize Court. On being examined, the 
master of the steamer stated that the " Allanton " was registered 
at the port of Glasgow, and that she belonged to W. Rea, of Belfast. 
On the 8th (21st) February 1904, the "Allanton" sailed from 
Cardiff for Hong Kong, with a cargo of coal and proceeded via 
the Cape of Good Hope. On arrival at Hong Kong he received 
instructions to proceed to Sasebo and discharge there. After 
discharging the coal at Sasebo, the vessel proceeded to Muroran r 
where she loaded another cargo of coal to be delivered at 
Singapore, and it was while carrying this cargo that she was 
detained on the 3rd (16th) June by the Russian cruisers in the 
Japanese Sea. 

The Japanese, Tateki Miahara, produced neither a passport, 
nor any other kind of document establishing his identity. On 
being questioned, he stated that he was 20 years of age, that he 
served as cabin-boy on the.steamer " Allanton," that previous to 
this he was employed as servant at a station refreshment-room 
at Muroran, and that from the age of 17 years he had served as 
cabin-boy on several steamers. He entered the service of the 
steamer "Allanton" owing to his desire to go to America for 
the purpose of receiving an education there. He was exempt 
from military service owing to weak health. The certificate 
exempting him from military service had been left by him with 
his mother in Sapporo. He heard that the steamer " Allanton " 
was bound for Singapore, Java, and America. He had no 
papers establishing his identity excepting a certificate issued 
on the 2nd April 1904 by the Japanese Company Nippon- Yuzen- 
Kaisha, to the effect that he was engaged on the German 
steamer " Sulbern." This certificate was produced by him. 

Captain of the First Rank Andreev, Commander of the 
cruiser " Rossia," corroborated on oath the circumstances 
attending the detention of the steamer "Allanton" as embodied 
in an official Report drawn up on the 3rd June 1904 to the 
above effect. The officers and men of the cruiser " Rossia " and 
the crew of the steamer "Allanton" were also interrogated. 

The documents seized on board the "Allanton" established 
the following facts concerning her voyage. By charter- 
party concluded in London on the 23rd December 1903 (5th 
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January 1904) between the shipowner, W. Rea, and Lambert 

Brothers, the " Allanton " was to take a full cargo of coal from 

Cardiff and proceed via the Suez Canal to Hong Kong, with 

orders to discharge either at Hong Kong or Sasebo. The loading 

was to commence on the 19th January (1st February). With 

reference to these conditions the owner wrote to Captain Motyer 

from Belfast on the 3rd (16th) February as follows : " You 

should take the maximum cargo, i.e., 6,500 tons, and fill your 

coal bunkers up to Lloyd's load line, replenishing your supply 

of coal on the voyage as required, viz., at Malta, Port Said, and 

Colombo. Should it be necessary to proceed beyond Hong 

Kong, you should take special precautions to keep clear of the 

" area of hostilities and to avoid all risks." On the 6th (19th) 

February the owner telegraphed to Captain Motyer : " Call at 

" Gibraltar for orders as to whether you should proceed by the 

" Cape or Canal." 

The bill,of lading issued on the 7th (20th) February 1904, 
at Cardiff, showed that the "Allanton " loaded 6,500 "5 tons of 
coal for Hong Kong, to be discharged either there (at Hong 
Kong) or at Sasebo. After this the steamer sailed as directed. 
The owner, by letter, dated the 9th (22nd) February, addressed 
to Captain Motyer at Gibraltar, informed him that he (the owner) 
had finally decided that the route to be adopted by the steamer 
should be via the Cape of Good Hope instead of through the 
Suez Canal. Immediately after the letter above referred to, on 
the 11th (24th) February, the owner telegraphed to the master 
at Gibraltar : " Go via the Cape, coal at Gibraltar, Palmas, or 
" Vincent, or at both ; then at Natal, Labuan, or other ports if 
" necessary." Captain Motyer himself inquired of the owner by 
telegram on the 14th (27th) February from Gibraltar whether 
he was to proceed to Hong Kong or to Sasebo. In reply to this 
inquiry he received instructions by telegraph to proceed to 
Hong Kong. On arrival at Hong Kong, Captain Motyer, on the 
27th April (10th May), received orders from the firm of 
Carmichael and Clark to proceed to Nagasaki and Sasebo and 
discharge the cargo at the latter port. From Sasebo Captain 
Motyer, under the directions of the owner, applied to the firm of" 
Dodwell & Co. of Yokohama for instructions, and received 
orders to the effect that the steamer "Allanton," after 
discharging her cargo, was to proceed to Muroran and was to 
be at the disposal of the Japanese Trading Company, Hokkaido- 
Tanko-Tetsudo-Kaisha. The above-named firm loaded the 
"Allanton" at Muroran with 6,500 tons of Japanese coal, 
consigned to the firm of Paterson, Simons, & Co. of Singapore, 
and with this cargo the "Allanton" sailed from Muroran on the 
31st May (13th June). 

The case came before the Vladivostock Prize Court on June 
14th (27th) and judgment was pronounced condemning both 
ship and cargo. 

a 2 
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".. Decision of the. Vladivostock Pvize: Court. , 

By decree! of ! His Imperial Majesty, on the 14th (27th) June 
1904, the Prize' Court- of the Port of Vladivostoek, in judicial 
assembly,' at which the following were present :' — . 

President — Colonel Alexandrov ; 
, -.( Commander rSimonov ; 
,,... ; i LieutenantTColonelJagerman ; ■ 

I Aulic Councillor Stein ,; 
Justice of the Peace, Collegiate Assessor 

Savostitski ; '-• •<■ 

Justice of ; the Peace, Collegiate Secretary 
, Chebanenko ; 

together with the : Procurator, 'Titular Councillor Lazereyski, 
and the Secretary, Collegiate Secretary Engelhardt, examined 
the case relating to the seizure by the cruiser squadron of the 
ImperiaFRussiah Navy, on the 3rd (16th) June of this year, in 
the Sea of Japan, of the' English mercantile steamship 
"'Allanton," carrying a cargo of ooai. 

After stating ,the circumstances substantially as above set 
forth, the, judgment proceeds ;— 

Alter a consideration of the above-mentioned circumstances, 
the Court; finds that the steamer " Allanton " has ■ been lawfully 
seized, due regard having been paid to Articles 2, '3, 15-17 of 
the < Naval Prize Regulations,® as there were quite sufficient 
grounds to justify her capture and removal to the . port of 
Vladivostoek. These grounds were — 

(a) .The inaccurate state of the official' log-book ; 
[{h) The clear evidence that the steamer had just before 
been conveying a full cargo of contraband goods to a 
military port of Japan with the ' knowledge and 
connivance of the owner ; and 

(c) The chartering of the steamer for her last voyage by a 
Japanese trading company, and the fact that she was 
carrying a full cargo of coal, which would have been 
contraband of war if the real destination of the 
steamer had been a hostile port or squadron, and not 
Singapore. 

On the question of the conduct of the owner of the " Allanton " 
as regards the obligations of neutrality, the • Court finds that 
the correspondence of the owner with Captain Motyer, as to 
the steamer's first trip, shows clearly that the character and real 
destination of the cargo shipped on board the "Allanton" on 
the 7th (20th) February last at Cardiff were perfectly well known 
to this owner. 

* App. A. 
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■ The alternative consignment of the cargo to Hong Kong or 
Sasebo points clearly 1 to the fact that the likelihood of a rupture 
between Russia and Japan was foreseen by the owner at the 
time of the chartering of his ship, and that he knowingly took 
precautions that the cargo, consisting entirely of coal, should 
not be subjected to capture on its way to Japan. With this 
object in view, when the rupture did actually take place, the 
owner, in reply to the master's inquiries while en route as to the 
final destination of the cargo, mentioned Hong Kong, and, in order 
to avoid all risks, departing from the route originally agreed upon 
in the charter-party, he ordered the master to proceed from 
Gibraltar not by the Suez Canal but by the Cape. 

On the ship's arrival at Hong Kong the master, as was to 
be expected, received instructions to proceed to Sasebo and 
discharge his cargo there. From the above it is patent that the 
"Allanton" played no passive role in conveying to a military 
port of the enemy, in the midst of hostilities, a full cargo of 
contraband of war, and that the owner of the ship himself took 
a very active part in this operation. 

With regard to the second voyage of the " Allanton," in the 
course of which she- was captured on the 3rd (16th) June by 
the Russian cruisers in the Sea of Japan, this time also with a 
full cargo of coal taken on board at Muroran, the Court cannot 
fail to observe the following important circumstances : — 

(a) The route which the steamer was taking, from Muroran 
lay through the whole theatre of naval operations, and apart 
from the general danger inevitably linked with proximity to- 
hostile fleets, this was specially unfavourable for the "Allanton" 
in that she was exposed to risk of capture by .the Russian 
cruisers, in view of the circumstances pointed out above. All 
this could easily have been avoided by taking a route across 
the ocean ; the more so as this latter route to Singapore, if that 
was actually the destination of the steamer, would have been but 
little longer, say 100 to 120 miles. 

(b) The evidence of the young Japanese, Tateki Miahara, 
who was found on board the steamer, corroborated by the 
master, to the effect that he, Miahara, went on board the 
" Allanton " at Muroran intending to go to America, where he 
was desirous of pursuing his education, appears to be concocted, 
since Miahara could produce no documents in proof of his 
identity ; having regard to the extreme strictness of the passport 
rules in America and Japan with regard to Asiatics it is 
impossible to suppose that a Japanese subject who had not served 
his term of military service in, his own country, and who had no 
proper certificates as to his exemption from the same, especially 
at the present war time, should be able to leave Japan without 
any permit from the local authorities and without even the 
ordinary foreign pass. 

(c) The break in the entries in the official log-book relating 
to the arrival at ports from the time that the steamer left the 
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last neutral port tflong Kong) and the non-renewal of entries 
even at the end of the first unlawful tnp, lead to the conclusion 
that in the second voyage Singapore was ]ust as little tne 
destination of the " Allanton" as was Hong Kong m the nrst. 

As regards the cargo on board the " Allanton " when she was 
seized, the very fact of the steamer being chartered directly 
by the Japanese Trading Company, Hokkaido-lanko-retsudo- 
Kaisha, for the conveyance of a full cargo of Japanese coal from 
Muroran, in the absence of proof of any kind that the coal 
had passed to the ownership of a neutral, shows that the coal 
continued to be owned by the said Japanese company during 
the " Allanton's " last trip, or in other words represented 
enemy property, and the Court assumes that it was being 
accompanied by the Japanese, Tateki Miahara, in the character 

of agent. . 

Taking all the above facts and circumstances of tlie case 
together, and the character of the cargo, the Court is led to the 
conviction that the real destination of this enemy cargo was not 
Singapore, but a Japanese or Korean port, or a hostile fleet 
cruising out at sea along the route the steamer was taking, and 
therefore the whole of the cargo, in accordance with Article 6, 
clause 8, of the Imperial Order of the 14th (27th) February 
1904,* is found by the Court to be contraband. ^ 

The fact that the owner and the master of the " Allanton 
engaged in unlawful acts directed towards the increase of the 
military resources of the enemy by carrying the coal which is 
necessary for the conduct of naval warfare, and the consequent 
loss by the " Allanton " of the rights accorded to neutrals, 
appear, in the opinion of the Court, to be absolutely established. 

Considering the circumstances of the case in connection 
with the state of affairs at the seat of war, the Court finds that 
these circumstances are all the more significant in that, indepen- 
dently of the conveyance of contraband to the enemy, the 
interests of Russia suffered by neutral vessels doing the work of 
the national mercantile marine of Japan. This enabled the 
Japanese Government to utilise the latter to increase her 
resources for carrying on the war, and indirectly exercised a 
powerful influence on the progress of warlike operations to the 
prejudice of Russia. If such action on the part of neutrals were 
allowed to go unpunished, it would make it almost impossible 
for Russia to attain one of the natural and principal objects of 
naval warfare, viz., to prevent the enemy from making use of the 
sea as a means of communication. 

Such is the view which is held, even in a more stringent 
form, by English authorities on international maritime law. Sir 
Robert Phillimore, in his Commentaries on International Law, 
Vol. III., paragaph 499, says: " . . . . but if the neutral has 
" behaved in a deceitful manner, or dishonourably, or in contra- 

* App. C. 
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vention of the rights of belligerents .... in specially 
glaring cases, he can be punished by the condemnation of even 
" the ship itself." Again, in Holland's "Naval Prize Manual," 
compiled and published with the approbation of the Lords of 
the Admiralty (p. 11, No. 30,) the same principle is enunciated 
in an even more decided way: "A person engaged in enemy 
" navigation is also an enemy .... not only in respect 
" of the particular vessel in which he is employed, but also in 
respect of other vessels belonging to him that have no distinct 
" national character impressed upon them." 

Guided by the facts of the present case, as provided by 
Articles 5, 8-13 of the Naval Prize Regulations* and by 
considerations resulting therefrom, in connection with Article 4 
of the same Regulations, the Prize Court decides that both the 
steamer "Allanton" and the whole of her cargo, consisting of 
6,500 tons of coal, are condemned as lawful prize for the benefit 
of the Imperial Treasury, and that they be handed over for 
disposal by the port authorities, to be dealt with according to 
Article 33 of the Naval Prize Regulations. 



The claimant appealed from the decision of the VladivoBtock 
Prize Court to the Supreme Court, and on October 9th (22nd) 
1904, the Supreme Prize Court allowed the appeal and released 
both ship and cargo. 

Decision, of the Supreme Prize Court. 

By order of His Imperial Majesty, on the 9th day of October 
1904, the Supreme Prize Court, constituted as follows : — 

President - Chief of the Marine Ministry, 

Adjutant-General Vice- 
Admiral Avelan. 
( Admiral Kuprianov. 
Members of the Admiralty ! Vice-Admiral Verkhovski. 
Council - | Vice-Admiral Diekhoff. 

t Vice- Admiral De Livron. 
( Privy Councillor Grave. 
Senators - < Privy Councillor Count Tiesen- 

{. hausen. 
Member of the Ministry for 

Foreign Affairs - - Privy Councillor Martens. 
Acting Procurator - - Actual State Councillor Steblin 

Kamenski. 
Acting Secretary - - State Councillor Surin. 
heard the appeal of the master of the British steamer 
Xi Allanton " against the decision of the Vladivostock Port Prize 
-Court of the 14th June 1904, condemning the steamer and her 
cargo of coal. 

* App. A. 
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After stating the facts as set out on pp 1 to 3, and reciting- 
the decision of the Vladivostock Prize Court, the judgment 
proceeds : — 

The master of the steamer "Allanton," Henry Mdtyer,. 
appealed against the decision of the Prize Court on the following 
grounds :- — 

1. It was not correct that he had only hoisted the British 
mercantile flag and stopped the engines after two blank shots, 
had been fired. The flag was actually hoisted before any shots 
had been fired, while the engines were stopped after the first, 
shot. In proof of this statement he referred to the witnesses 
examined by the Court, and to his assistant Davis, whom he- 
requested should be re-examined. 

2. It was not correct that he only produced the log-books 
on the second demand. In the first demand addressed to him : 
the term " papers " was used, whereupon he produced only his 
papers ; subsequently, on the books being demanded, he at 
once produced them. In regard to this circumstance he referred 
to the same witnesses. 

3. The judgment of the Court to the effect that there were 
sufficient grounds for the detention of the vessel and for taking 
her to Vladivostock was not correct, inasmuch as everything 
depended upon the port of destination of the vessel, and* upon 
this point the Court expressed itself in a conditionaland vague 
manner, saying, " If the real destination of the vessel was not 
Singapore, but an enemy port or fleet." 

4. As regards the attitude of the owner towards the obliga- 
tions of neutrality, the appellant considered that the judgment 
of the Court was not correct as to the action of the owner in ; 
carrying contraband. The chartering of the vessel from Cardiff 
to Sasebo was concluded before the outbreak of war between 
Russia and Japan, the probability of which nobody believed, 
and therefore in the despatch of the vessel the owner acted not 
of his own free will, but in accordance with obligations which 
he had undertaken in time of peace. 

5. The route chosen by the master across the Japanese Sea 
instead of across the ocean represented a saving to the vessel of 
nearly three days, as the route is shorter by 168 miles, and at the 
same time has the benefit of the current. He saw no danger in 
passing through the sphere of naval operations, as he was 
convinced of the lawful navigation of his ship, and because the 
Japanese Sea was not at the time either the sphere of naval 
warfare or of the activity of the Vladivostock cruisers. The 
appellant requested that the opinion of an expert might be 
sought on these points. 

6. The presence on board the vessel of the Japanese, Miahara, 
afforded no ground for suspicion and was unimportant, in view 
of his youth ; in appearance he would not seem to be more than 
16 years of age. For the purpose of ascertaining his age the 
appellant requested that Miahara should be examined. 
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7. The Court would seem to have attached undue importance 
to the official log-book. Directions as to the manner in which 
the official log-book should be kept are printed at the beginning 
of the book, and show that the entries to be made in it are not. 
such as concern the daily navigation of the vessel, but relate to 
occurrences of a special nature. The ordinary entries of 
navigation are made in another book — the ship's log-book — 
which was properly kept. The omission of entries in the former 
book was therefore of no importance. The appellant requested 
that the opinion of competent persons in such matters might be 
obtained. 

8. The circumstance that the vessel was chartered by a 
Japanese company and that there was no proof that the cargo 
had become the property of a neutral owner was of no weight, 
because the destination of the vessel was decisive. As to the 
ownership, the shipping documents had been forwarded to the' 
firm of Paterson, Simons, & Co. at Singapore, and therefore 
everything had been done for the transfer of the cargo to this, 
firm except the actual handing over of the cargo. 

9. The finding that the actual destination of the vessel ■ was 
not Singapore, but a Japanese or Korean port or the enemy's 
fleet, is not correct and unproved. Without mentioning the 
evidence of the crew of the steamer, there is a whole series of 
documents to prove that the destination of the vessel was 
Singapore. These documents were : the log-book, the charter- 
party, billof lading, letter from the owner, Rea, from Belfast, of 
the 19th April 1904, accompanied by a letter from Dodwell 
& Co., of London, of the 18th April 1904. From the latter it 
would appear that it was not decided until April to despatch the 
vessel from Muroran to Singapore with coal. The mistake in 
the decision of the Court was owing to the fact that it had not 
taken these documents into consideration, which would have 
afforded the principal evidence in the case. From a commercial 
point of view, the conveyance of coal from Muroran to Singapore 
is of daily occurrence, in proof of which the appellant requested 
that competent persons be consulted. In view of the destination 
of the cargo having been proved to be Singapore, the appellant 
maintained that, even if the cargo had belonged to the enemy, 
it would still, owing to its conveyance under a neutral flag, be 
inviolable, in virtue of Article 2 of the Declaration of Paris of 
the 4th (16th) April 1856.® Under Articles 11 and 12 of the 
Naval Prize Regulations,! if the destination of a vessel of 
neutral nationality is not the enemy nor an enemy port, the 
vessel and cargo are free from condemnation. 

10. The Court found that the action of the steamer 
"Allanton" was objectionable, and such as to expose her to 
condemnation both under Article 4 of the Naval Prize Regula- 
tions,! and according to British law, especially as the conveyance 

* See App. A, note. t App. A. 



10 The " Allanton." 

of contraband from Cardiff to Sasebo had been proved. But the 
voyage from Cardiff to Sasebo could not in itself serve as 
an instance of violation of neutrality, inasmuch as the vessel 
was chartered before the declaration of war, the probability 
of which nobody anticipated. According to Article 10 of 
the Regulations accepted by the Institute of International 
Law,® the carriage of contraband begun before the declara- 
tion of war and without any knowledge of its imminence is not 
punishable. The principles of British law, applied to this case 
by the Court, have in reality quite a different meaning. British 
law relative to prizes says : — 

"If a commander meets a vessel on her return voyage, and 
ascertains that on her outward voyage she carried contraband, 
with simulated papers, he should detain her. "X 

As there were no false documents on board the vessel, the 
appellant maintained that, according to English law, even if 
applicable, neither the cargo nor the vessel would be liable _ to 
condemnation. But the application of the principles of British 
law, on the grounds of reciprocity, is considered by the appellant 
in itself to be incorrect, and not in accordance with Article 4 of 
the Naval Prize Regulations."!" 

In conclusion, Captain Motyer stated that he was informed 
on the day of the trial of the case in Court that he had the right , 
to have an attorney ; there was no interpreter in Court, and 
from the short statement made by the member of the Court, Stein, 
he was unable to form any opinion as to the progress of the case, 
and was therefore deprived of the possibility of availing himself 
of the right given him by law. 

As regards this latter statement, it would appear from the 
protocol of the Prize Court of the l4th June 1904 that on 
opening the sitting of the Court the President asked Captain 
Motyer whether he would authorise Councillor Stein, a member of 
the Court, to interpret his statements, or whether he wished to 
invite his own interpreter. To this Motyer replied that he autho- 
rised the member of the Court. Subsequently, after the reading 
of the case, Captain Motyer gave a detailed statement of the 
substance of the case, and this was entered in the protocol. 

Against the appeal of Captain Motyer, the Procurator of the 
Prize Court of the Port of Vladivostock submitted a, written 
statement, in which he supported the decision of the Court. 

In reply to questions put by the Legal Adviser to the 
Ministry of Marine, Acting Procurator of the Supreme Prize 
Court, the Chief Hydrographic Department transmitted the 
conclusions of a Commission in regard to the navigation of the 

* Vol. XX., p. 377, " Un transport parti avant la declaration de la guerre 
et sans connaissance obligee de eon imminence n'est pas punissable." 
f App. A. X Holland "Naval Prize Manual," p. 23 



The "Allanton." 11 

steamer "Allanton " from Muroran to Singapore, from which it 
would appear that the route across the Sea of Japan is shorter 
than the route across the ocean by 170 miles, whereas the 
current is in both cases chiefly adverse. In this manner, by 
taking the ocean route it would be neces ary to cover an 
extra distance of about 213 miles, of which 170 would be actual 
difference in mileage, and 43 for difference caused by the 
current ; at a speed of 10 knots, this represents an increase in 
the length of the voyage of 21 hours, or about one day. At the 
same time, it should be observed that a steamer choosing the 
route across the Sea of Japan must, at that time of the year, 
encounter denser fogs there than in. the ocean, making its 
navigation dangerous and frequently longer ; wherefore the 
majority of vessels prefer the ocean route. 

On the 21st September, Sworn Advocate Sheftel, the attorney 
of the owner of the " Allanton," Rea, and of the firm of 
Paterson and Simons, submitted to the Supreme Prize Court 
a written statement of the case accompanied by documents. 
These documents establish the following facts : The Hokkaido- 
Tanko-Tetsudo-Kaisha Company, of Yokohama, concluded on 
the 10th December 1903, with the firm of Dodwell & Co., 
acting as agents for Paterson, Simons, & Co., of Singapore, a 
contract, under which the Hokkaido-Tanko-Tetsudo-Kaisha 
Company was bound to deliver, and Paterson, Simons, & Co. 
to accept, during the course of the year 1904, Ubari coal, to be 
delivered in Singapore, to the amount of 55,000 tons at a price 
to be subsequently determined, while the freight and marine 
insurance were to be borne by the Hokkaido-Tanko-Tetsudo-Kaisha 
Company. Payment to be made in Yokohama by Messrs. 
Dodwell & Co., by means of bills on London, on receipt of 
telegraphic notice from Singapore of the discharge of the coal.* 

In a letter dated the 11th April 1904, Dodwell & Co. 
informed the Director of the Hokkaido-Tanko-Tetsudo-Kaisha 
Company that they had received a telegram from Paterson, 
Simons, & Co. to the effect that they wished to receive a cargo, 
of approximately 5,000 tons for May delivery, at 16s. per ton. 
Jn acknowledging, on the 12th April, the receipt of this letter, 
the Hokkaido Company requested Dodwell to inform them when 
they had settled upon the tonnage for this coal. 

In a letter dated the 15th April, Paterson, Simons, & Co. 
informed Dodwell that they confirmed their previous letter to 
the effect that they could, during the following month, accept a 
cargo of 5,000 tons at 16s., adding that the wharves at Singapore 
were overstocked with coal to such an extent that they anticipated 
that no more would be imported for some time. On the 16th 

* According to the statement of the attorney of the shipowner and the 
owners of the goods, 23,500 tons of the quantity of coal purchased had been 
delivered at Singapore by different steamers before April 1904. 
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April, Dodwell & Co. informed; the: Director of the Hokkaido- 
Tanko Company that they had arranged . for ,the steamer 
" Allanton " to ship at Muroran between the 15th May- and the 
10th June, and deliver the cargo sold to Paterson, Sirnons )V &,Co. 
at 16s. per ton, freight 4s. 9i> per ton, and that ; ; the charter- 
party would he written out and forwarded in the required form. 
The Director of the Hokkaido-Tanko Company, on the same 
day, informed Dodwell of the receipt of this letter. In letters 
dated the 23rd and 30th April, Paterson, Simons, .& Co.' 
informed Dodwell that they had learned from his telegram of 
the despatch of the steamer "Knight Errant" addressed to 
them, and of the chartering of the steamers "Allanton" and 
" Guernsey " ; that they considered that it was impossible to 
accept the cargo of the " Guernsey " .for want-of space for 
unloading, and would prefer to place the cargo in store on 
his , (Dodwell's) account. If, however, the. Tanko Company 
wished to guarantee certain salej 14s. Qd. for both cargoes could 
be offered, .in which case they would accept them on arrival. 
In a letter dated, the 6th May, Dodwell & Co. forwarded to 
Paterson, Simons, & Co. a copy of the charter-party, em- 
bodying the conditions relating to the steamers "Allanton" 
and " Guernsey " for the voyage from Muroran to Singapore. 

In a letter dated the 14th May, Paterson, Simons, & Co. 
informed Dodwell that they were pleased to hear that the, Tanko 
Company had accepted their offer of 14s.. 6d. for the " Guernsey " 
and " Allanton" cargoes. On the 11th June, Paterson, Simons, 
& Co. informed Dodwell that the steamer "Guernsey" had 
completed unloading, and thanked them for the telegram to 
the effect that the steamer " Allanton " would leaye Muroran 
in the course of a week. Paterson, Simons, & Co. were 
informed on the 16th June by telegram from Yokohama that 
the. steamer "Allanton" had sailed on Monday. Finally, in a 
letter dated the 25th June, Paterson, Simons, & Co. informed 
Dodwell that they had heard that the "Allanton" had been 
captured, but they expected that she would be released. 

As regards the chartering of the . steamer "Allanton," the 
charter-party was concluded on the ,20th April 1904 between 
the consignors, Hokkaido-Tanko-Tetsudo-Kaisha, and Dodwell 
& Co., in the name and on behalf of the master and owner of 
the steamer " Allanton," to the effect that the said vessel should 
arrive with all possible speed at Muroran, and, having received 
from r the consignors a full, cargo of coal, should proceed to 
Singapore and there deliver the cargo according to bill, of lading. 
The bill of lading for this cargo was made out in the name of 
Paterson, Simons, and Co., of Singapore. 

In addition to this, the , correspondence between the ship- 
owner, Rea, and Captain Motyer was also produced. Among this 
correspondence are the following letters : — 

1. Dated the 19th April 1904, from Rea to Motyer at 
Nagasaki, to the effect that the steamer had been chartered to 
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load at Muroran for Singapore, as shown in the' freight contract 
'herewith enclosed, and in accordance with which Captain Motyer 
should apply to Dddwell& Co. in Yokohama for instructions and 
copy of charter-party. 

2. Dated the 30th May, 1 from Rea to Motyer, also referring to 
the freight contract for the conveyance of a cargo to Singapore. 

3. Dated ' the 9th June, from Motyer at Muroran to Rea at 
Belfast, to the effect that he hoped to leave the port of Muroran 
on the 14th June for' Singapore. 

As regards the further contemplated voyages of the steamer 
"Allanton," the documents produced show that this steamer, 
after discharging the coal at Singapore, was to proceed to 
.Calcutta, where, according to a charter-party of the 2nd' June 
1904, she was chartered , by the firm of Heildgers & Co. to 
load a cargo of coal at Calcutta for Karachi, on condition that 
she was ready to load on the 31st July. On the 30th May, a 
freight contract was concluded with fialli Brothers to load a 
cargo of cotton and seeds at Karachi for European ports, on 
-condition that the steamer was ready to load by the 25th 
August. 

Finally, a letter was produced from the Secretary of' the 
American Embassy in London, to the effect that subjects of 
Japan enjoy in the United States the same privileges, freedom, 
and rights as subjects or citizens of any other friendly nation, 
and that no passport was required on their arrival in the United 
States. 

In submitting all these documents, the attorney of the owners 
of the vessel and cargo, in his written statement, maintained 
•that in this instance there was unquestionable proof that the 
captured cargo was • destined for Singapore, and not for an 
enemy port, and that it belonged to the firm of Paterson, 
Simons, & Co., and, according to the Naval Prize Regulations 
of 1895,* was not liable to condemnation. To disprove the allega- 
tion referred to above as to the hostile feeling of the shipowner, 
Rea, towards Russia, he referred to a charter-party of the 24th 
December 1903, from which it would appear that another steamer 
belonging to Rea, the " Beechley," was chartered in circum- 
stances exactly analogous to the case of the "Allanton" to 
convey a cargo of Cardiff coal to Port Arthur and Vladivostock, 
and actually discharged coal at Vladivostock after > war had been 
declared. 

Having heard the opinion of the Acting Procurator and the 
verbal statements of Sworn Advocate Sheftel, the attorney of 
the owner of the steamer " Allanton," and of the firm of Paterson, 
Simons, & Co., the Supreme Prize Court, taking into account 
the circumstances of the case and the documents produced, 

* App. A. 
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states that under Articles 11 and 12 of the Naval Prize Regula- 
tions,* merchant vessels of neutral nationality are liable to 
condemnation as prize when found conveying contraband to the 
enemy or to an enemy port. Cargoes of such vessels are liable 
to condemnation when they constitute contraband in course of 
conveyance to the enemy or to an enemy port. 

As it has been fully proved that the "Allanton" belonged 
to a British subject domiciled in England, and was sailing 
under the British mercantile flag, and consequently was a vessel 
of neutral nationality, the vessel and her cargo would only have 
been liable to condemnation if she had been caught in the act 
of conveying contraband to the enemy or to an enemy port. 
Although the cargo of the steamer " Allanton" consisted of coal, 
which was included in the list of contraband in the Imperial 
Order of the 14th February 1904,1 there was nothing to prove 
in this case that the cargo was intended for conveyance to 
the enemy or to an enemy port. On the contrary, all the 
documents presented proved the opposite. From these docu- 
ments, the genuineness and authenticity of which cannot be 
doubted, it is evident that the steamer "Allanton," on her 
arrival at the Japanese port of Muroran, was chartered to convey 
to Singapore a cargo of coal purchased by the English firm of 
Paterson, Simons, & Co. of Singapore from the Japanese Coal 
Company, Hokkaido-Tanko-Tetsudo-Kaisha. The contract for 
the supply of 55,000 tons of coal by the Japanese Company to 
the firm of Paterson, Simons, & Co. in Singapore was concluded 
in December 1903, i.e., before the declaration of war and the 
commencement of hostilities against Russia by Japan. The 
charter-party and the bill of lading for the said cargo were 
forwarded to Paterson, Simons, & Co., of Singapore, in due 
course. The correspondence between the firm of Paterson, 
Simons, & Co. and their representatives «in Japan, Dodwell 
& Co., and between the latter and the Hokkaido-Tanko 
Company, and also the correspondence between the shipowner, 
Rea, and the master of the " Allanton," fully confirm the actual 
destination of the coal carried by the steamer to be the port of 
Singapore. This is corroborated by the freight contracts for 
future contemplated voyages of the " Allanton," as she was to 
have sailed from Singapore with a cargo to Calcutta, from 
thence to Karachi, and finally to European ports. 

The fact that the " Allanton " shipped a cargo at an enemy 
port from a Japanese company cannot serve as sufficient grounds 
for condemnation, as, even if the Japanese company be considered 
the owners of the cargo until its delivery to the holders of the 
bill of lading, it would not be liable to condemnation by virtue 
of Article 2 of the Naval Prize Regulations,® which provides 
that a neutral flag covers an enemy cargo provided that it is not 
contraband, and coal could only be recognised as contraband if 

* App. A. f App. 0. 
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it were being conveyed to the enemy or to an enemy port, which 
was not so in the present case. 

The circumstances which, in the first instance, led to the 
surmise that the cargo of the steamer " Allanton " was destined 
for delivery to the enemy, or to an enemy port, are cleared up by 
the documents submitted at the trial of the case in the Supreme 
Prize Court, and have no foundation in fact. 

The delivery by the " Allanton " on her first voyage of a. 
cargo of Cardiff coal to the Japanese port of Saseoo cannot 
serve as sufficient ground for the condemnation of the cargo 
subsequently shipped from Muroran to Singapore, as, under 
Article 11 of the Prize Regulations,® vessels of neutral nationality 
are only liable to condemnation in the event of their being found 
in the act of conveying contraband to the enemy or to an enemy 
port, and not merely if they had on -a previous occasion carried 
contraband to the enemy. 

The adoption of the route from Muroran is explained by the 
fact that it is the shortest, and by the statement of Captain 
Motyer to the effect that, in carrying coal not as contraband, 
but to a neutral port, he had no cause to fear detention of the 
vessel. The majority of the vessels prefer the ocean route, 
according to the statement of the Chief Hydrographic Depart- 
ment, owing to frequent fogs which occur in the Japanese Sea 
making it dangerous for navigation, but it appears from this 
statement that some vessels take the route across the Japanese 
Sea, and, therefore, the route taken by the master of the 
" Allanton " cannot serve as evidence against him. 

The discovery on board the vessel of the Japanese, Tateki 
Miahara, even if it afforded any cause for suspicion in the 
beginning, in view of his possessing no documents establishing 
his identity, is no ground for suspicion now, as on further 
investigation it is not proved that he had acted as agent for the 
enemy Government, or had been entrusted with the delivery of 
the cargo of coal. 

The omission of entries in the official log-book from the 
15th May 1904, although an infringement of the Regulations 
for keeping log-books, is not sufficient to vitiate the evidence 
brought forward in regard to the steamer having been ordered 
to Singapore, more especially as the entries in the other ship's 
log were properly made. 

Admitting for the foregoing reasons that the steamer 
"Allanton " and her cargo are not liable to condemnation, the 
Supreme Prize Court, guided by Article 30 of the Prize 
Regulations,* turns to the question whether there were sufficient, 
grounds for the detention of the " Allanton " and her cargo, and 
whether the established conditions and rules were observed on 
such detention. 

* App. A. 
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The "Supreme Court- finds that there were ample grounds 
for suspicion that the cargo was destined for the enemy or for 
an enemy port.; .:■>..- 

.' 'These were: — ;',... 

■ 1. That the vessel did' not stop on the first '• summons of the 
cruiser " Rossia," but only after two blank shots had been fire'd. 
Although Captain Motyer denied this, and referred to' witnesses 
-whom he requested to be examined, the Court' considers the 
protocol' "drawn up on this point in the established form, and 
confirmed by the sworn depositions of the Commander of the 
cruiser "Rossia, "-to be thoroughly trustworthy, v .-,■>.<■■: 

2. That the official : log-book was not kept in the proper 
form. If the irregularity, ; as shown above, cannot* serve as 
sufficient ■ grounds for the condemnation of the vessel, it still 
gave rise to suspicion at the time of her detention. 

3. That the cargo was shipped at an enemy port, and that a 
Japanese was on board who could not establish his identity. 

4. That the steamer adopted a course seldom, chosen by ship 
captains,, and ^passed close- to. ; th'e -enemy ports and the enemy 
fleet. 

5. That on a previous occasion the steamer delivered contra- 
band at an enemy port. 

All these circumstances, although subsequently cleared up at 
the trial ■of- th%<case in the Supreme Prize Court in- ;favour of 
thd shipowner, niade tile : case of this, vessel, when met by the 
Russian squadron, suspicious, and gave the Admiral in command 
of the squadron .the, right to detain her, in accordance with 
Article 16 of, the Prize Regulations,* and Articles 36 and 37 of 
the Instructions on Procedure in stopping, examining, and 
detaining Vessels and Cargoes. | The detention of the steamer 
*' Allanton " and her cargo was carried out with the observance 
of the conditions and rules established in Articles 15-26 of the 
Prize Regulations* and of the Instructions. | The detention of 
the " Allanton " and her cargo must therefore be declared to 
have been carried out on sufficient grounds, and with the 
observance of the established conditions and rules. 

On these grounds' the Supreme Prize Court' decides : — 

(1) That the steamer "Allanton" and her cargo are not 

subject to condemnation, and should be returned to 
their owners ; 

(2) That the steamer "Allanton" and her cargo were 

detained on sufficient grounds and . with the 
observance of established rules ; and 

(3) To reverse the decision of the Prize Court of the port 

of Vladivostock as regards the condemnation of the 
steamer and her cargo. 

* App. A. f App. B. 
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THE "CHELTENHAM." 

Neutral ship — Cargo of railway sleepers and beer — Destination, for port in 
neutral territory occupied by the enemy — Contraband — Enemy property 
on ship carrying contraband. 

The "Cheltenham" was captured on a voyage toFusan in Korea which 
was then occupied by the Japanese troops, carrying a cargo of railway 
sleepers and beer. 

Held that the sleepers were contraband and that the ship was liable to 
condemnation for the carriage of contraband, and the beer as enemy 
property. 

The " Cheltenham," a British vessel, was on a voyage from 
Otaru in Japan to Fusan in Korea. On the 19th June (2nd 
July) 1904 she was detained by a Russian squadron and taken 
to Vladivostock. The greater part of the cargo consisted of rail- 
way sleepers, the remainder of cases of beer shipped by the 
Japanese Brewery Company of Sapporo. The Vladivostock 
Court gave judgment condemning the sleepers as contraband, 
the ship for carrying contraband and the beer as enemy property. 

Through the intervention of the British Foreign Office the 
•time for appealing to the Supreme Court was extended. The 
appeal was ultimately heard on the 26th November and was 
then dismissed. 

Decision of the Vladivostock Prize Court. 

By order of His Imperial Majesty, the Prize Court at the 
Port of Vladivostock on the 28th June 1904, composed of — 

President - Colonel Alexandrov ; 

( Captain of the second rank Simonov ; 

| Lieutenant-Colonel Jagerman ; 
Members - ■{ Aulic Councillor Stein ; 

Collegiate Assessor Savositski ; 

, Collegiate Secretary Chebanenko ; 
Procurator - Titular Councillor Lazarevski ; 
Secretary - Collegiate Secretary Engelhardt ; 

heard the case of the capture by the cruiser squadron of the 
Imperial Russian Navy on the 19th June (2nd July) 1904 of the 
British merchant ship " Cheltenham" with a cargo of sleepers 
destined for the Seoul-Fusan Railway. 

The circumstances of the case were as follows :—- 

On the 1.9th June (2nd July) 1904, a division of cruisers 
under the command of Vice-Admiral Bezobrazov, commanding 
the first squadron of the Pacific Ocean, consisting of the cruisers 
E 8608 B 
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"Rossia," under the command of Captain of the first rank 
Andreev; "Gromoboi," under the command of Captain of the 
first rank Dalistch ; and " Rurik," under the command of 
Captain of the first . rank Trusov,. whilst; 'navigating in the 
Japanese Sea, latitude 36° 25' North, and longitude 131° 30' K, 
about seven o'clock in the morning, observed a steamier coming 
from the north". As she approached; two blank shots were fired, 
and a signal to stop was given by the cruiser " Rossia." The 
steamer accordingly stopped, and Lieutenant Gervais, from the 
cruiser "Gromoboi," was sent on board. "On inspecting the 
cargo and the ship's papers and questioning the master, it was 
ascertained that the vessel which had been stopped was the 
British steamship " Cheltenham," belonging to the Austin 
Friars Steam Shipping Company of London and registered at 
the Port of London. 

; • The " Cheltenham " was proceeding from the Japanese port 
Otaru to- Fusan in Korea, carrying a full cargo of sleepers taken 
on board at Otaru, and destined, according to the papers and the 
master's statements, for the Seoul-Fusan Railway. In addition 
to this, there was also found on board the - steamer a further 
cargo, consisting of cases of beer, which had been shipped, 
also at Otaru, by the Japanese Brewery Company of Sapporo, 
and addressed to the firm Khagino and Company at Fusan. 

In view of the fact that a full cargo which was undoubtedly 
contraband had been found on board the steamer,' namely; 
materials for the construction of a railway for the enemy, the 
commander of the cruiser " Gromoboi " gave orders for the ship 
to be detained and taken to Vladivostock. .. In fulfilment of this 
order, Lieutenant Gervais, with a prize crew, brought the 
steamer on 21st June (4th July) to the Port of Vladivostock, 
and the case was brought before the Prize Court of that Port.-' - 

The papers taken from the steamer " Cheltenham " and 
inspected by the Court show that there was on board the 
steamer the following cargo which had been taken on board at 
Otaru, viz. : — Wood (sleepers) for the Seoul-Fusan Railway 
Company, Limited, addressed to Fusan, in the name of the said 
Railway Company, consisting of 67,910 pieces, to the value of 
56,642 yen, and also 375 cases of beer belonging to the Japanese 
Brewery Company of Sapporo and consigned to the firm 
Khagino and Company, the value being 2,790. yen. 

From the official log book it appeared that since the 5th 
(18th) March 1904, the " Cheltenham " had been sailing in the 
Japanese and the Yellow Seas, between ports of Japan and 
Korea, the voyages having been made by the steamer in accord- 
ance with the orders of the owners in London. The latter had 
informed the master by cable on the 2nd (15th) March that 
the cargo was secured to the steamer on a monthly arrangement 
and that the master was to take his orders from the firm. of 
Dodwell & Co. 
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The master of the steamer, Henry Brophy, gave evidence 
before, the Court that the "Cheltenham" left the Barry 
Docks for Colombo, in December of 1903, with a full cargo of 
coal, and after unloading at Colombo she went in ballast to 
Rangoon. On the 26th January (8th February) the steamer 
left Rangoon with a full cargo, of rice, addressed to Mitsui" and 
Company of Yokohama, where she arrived on - 23rd February 
(7th March). Having unloaded the rice, the ship went to 
Otaru, where she took in a cargo of timber, and having carried 
the same to Chemulpo came back to Otaru. She then took 
a second cargo of timber at Otaru and Aomori, which she 
carried as before to Fusan and Chemulpo. After this, in the 
month of May, the " Cheltenham " took on board at Moji 
-600 tons of rails and 1,000 tons of coal, and in Kobe completed 
her cargo with railway material, locomotives and boilers.- This 
'Cargo was discharged at Fusan and Chemulpo at the beginning 
of June. From Chemulpo the steamer returned in ballast to 
Otaru, and there loaded the cargo of timber and cases of beer 
now in question, and on the 15th (28th) June she left with 
this cargo for the voyage to Fusan, on which she was stopped 
by the Russian cruisers in the Japanese Sea. According to 
Captain Brophy's statement, the orders of his owners were that . 
on arrival at Yokohama, in March of 1904, he was to take 
his instructions from Dodwell and Company. Prom them he 
received a copy of the charter-party, according to which the 
" Cheltenham " had been chartered for the next voyages by 
the Japanese shipowner Kumeria of Tokio. This copy of the 
charter-party, Captain Brophy stated, had been lost, and for this 
reason he was unable to present it at the trial. 

Having considered the above-mentioned circumstances, the 
Court finds, (1) that the steamer " Cheltenham " was legally 
captured, in accordance with Articles 2, 3, 15, and 17 of the 
Regulations relating to Naval "Prizes* ; (2) that the cargo 
which was being carried to the enemy at Fusan, consisting 
solely of wood (sleepers) numbering altogether 67,910 pieces, 
belonging to the Seoul-Fusan Railway Company, Limited, 
and destined for the construction of that railway is, under 
Article 6 (9) of the Imperial Order of the 14th of February 1904, | 
contraband of war ; (3) that the additional cargo found on 
the steamer besides the wood (timber), consisting of 375 cases 
of beer, sent by the Japanese Brewery Company, Sapporo, 
from Otaru to Fusan, addressed to the Japanese Commercial 
House, Khagino and Company, is without doubt enemy property ; 
(4) that the steamship " Cheltenham," seized whilst carrying 
contraband to the enemy, must in accordance with the provisions 
of Articles 8, 11, and 12 of the Regulations relating to Naval 
Prizes,® be held guilty of a breach of neutrality ; and (5) that, 



App. A. t App. 0. 



20 The " Cheltenham." 

taking into consideration the facts mentioned above, the ship 
and the whole of her cargo, consisting of wood (sleepers) and 
beer, must, by virtue of Articles 5, 8, and 13 of the said 
Regulations, be held to be good prize. 

For these reasons, in pursuance of Articles 27 and 28 
of the said Regulations, the Prize Court decides that the 
steamship " Cheltenham " and the whole of her cargo consisting 
of wood (sleepers) and beer, are to be condemned as prize, 
for the benefit of the Imperial Treasury, the property to be 
handed over to the Port Authorities, who are to dispose of it 
in accordance with Article 33 of the said Regulations. 

The appeal to the Supreme Court was dismissed.* 

* The Editors have not been able to obtain the text of the judgment 
dismissing the appeal. A summary appearing in The Times newspaper is 
printed in Appendix K. 
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THE "HIPSANG." 

Neutral Ship — Attempt to escape search by flight — Forcible resistance — 
Destruction — Action justified by Libau Court-— Order by Supreme Court 
to take further evidence — Decision affirmed. 

The " Hipsang," carrying a cargo of beans and bean-cake, was ordered 
to stop by a Russian destroyer, and eventually sunk by a torpedo. The 
case having been heard by the Libau Prize Court, before all the available 
evidence had been taken the Supreme Court ordered a new hearing. After 
taking all the evidence the Court found that the " Hipsang " had refused 
to obey the order to stop and endeavoured to escape, and that shots had 
been fired at the destroyer. 

Held, on these facts, that the action of the commander of the destroyer 
was correct. 

The "Hipsang," a British steamer of 1,040 tons register, 
belonging to the Indo-China Steam Navigation Company, 
Limited, sailed from Newchwang on "July 2nd (15th) 1904 for 
Chefoo with a cargo of beans and bean-cake. 

The following night, at or about dawn, a Russian destroyer 
met and sank her. 

The account of the circumstances adopted by the Libau 
Prize Court was as follows : — - 

From the protocol drawn up on the 3rd July 1904, at Pigeon 
Bay, it would appear that on the night of the 2nd-3rd July 
1904, during the cruise of the " Rastoropni," in the Grulf of 
Pechili, about midnight, a light suddenly became visible in the 
Bay of Fu-Chou. This was at first taken to be the lighthouse 
established on the coast, as the light remained stationary at the 
same distance from the destroyer. At daybreak it was dis- 
covered that this light was the top light of a large steamer 
under way at night without exhibiting the regulation side lights. 
On seeing the destroyer approaching her, the steamer proceeded 
at full speed in a belt of fog which enveloped the Island 
of Riff. The destroyer fired three shots — two across her bows 
and one into her side — for the purpose of stopping the steamer 
and inspecting her papers ; the steamer continued her course at 
the same high speed without hoisting her flag. In view of the 
fact that, after the first two shots had been fired, the steamer 
continued to go ahead at an increased speed, without hoisting 
her flag, seven more shots were fired, and it was only after 
several shots had exploded on the deck of the steamer that the- 
British flag was hoisted. 

The firing immediately ceased and, for the purpose of 
communicating with the steamer, the destroyer approached her 
within a distance of half a cable's length. At this moment firing 
from the steamer commenced, either with revolvers or rifles ; 
the bullets flew over the destroyer, and at the same time the 
helm was put to " starboard " apparently with the object of 
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ramming the destroyer. In view of this hostile action the 
commander of the destroyer, finding no other means of 
detaining the steamer,' ordered a torpedo : to be discharged at 
her, and with this she was blown up. Every precaution was 
taken- by the destroyer to save- the crew, and passengers', who- 
were taken on board the destroyer, excepting a Chinese woman 
and boy who were drowned. On the demand of the commander 
of the destroyer, the master brought a box of documents from 
the steamer and the engineer of the destroyer, Junior Engineer 
Behrens, deposed -to the fact that another box was thrown over- 
board when the master was leaving the steamer; According 
to the statements made by the master of the "Hipsang" and 
other, members of the crew, the "Hipsang" was proceeding 
from Newchwang to Chefoo with a cargo of beans and preserved, 
beans, and was also carrying the mails to Chefoo. 



The officers and crew of. the "Hipsang" were taken to 
Pigeon Bay and from . there - to Port Arthur. They left Port 
Arthur, on August 2nd in a junk and crossed to Chefoo."' 

Diplomatic correspondence ensued between the -British and. 
Russian Governments, and it was not until January 2nd, 1907, 
that the owners filed a claim against the Russian Government 
in the Prize Court at Libau. 

On February 12th, 1907, the Prize Court made an order for 
the examination of fifteen witnesses, but, after the evidence of 
three had been taken, the. Court decided that the materials 
before it were sufficient and gave judgment dismissing the 
claim. 

Decision of the Prise Court at Libau. 

The 17th day of October 1907, by order of His Imperial 
Majesty, the Prize Court of the Port Imperator Alexander 1IJ., 
composed of— 

, President, Colonel Alexandrov ; 

.Members : From the Ministry- of Foreign Affairs, Actual 

State Councillor Balas ; 
„ „ Ministry of Justice, State Councillor 

Rotrofi ; 
,, „ Ministry of Marine, Captain of the 
second rank Ratkov, and Captain 
of the second rank Egorov ; 
With the Procurator, Colonel Voevodski, and Secretary 
Ehoroshavin ; 

-■? A Naval; Ooiarts -under section 480 of the 'Merchant Shipping Act, 1894, 
■was held, at Shanghai, at the request, of the owners on August 22nd and. 23rd, 
1904, to inquire into the circumstances attending the loss of the " Hipsang." 
Tlie finding and order of the Court is printed as Appendix H. 
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in open sitting, heard the claim of the Indo-China Steam Navi- 
gation Company (Limited) against the Russian Government for 
compensation for? losses to the extent of 43,000Z. with interest, 
for the sinking of > the British steamer "Hipsang," on the 3rd 
July 1904, by the Russian destroyer " Rastoropni." 

The Court then stated the facts as set out above. 

Sworn Advocate Sheftel, the attorney of the Indo-China 
Steam Navigation Company (Limited), presented a claim against 
the Government to the amount of 43,000Z., and in .his petition to 
the Prize Court of the Port Imperator Alexander III., dated the 
2nd January 1907, stated that on the 3rd (16th>July 1904, the 
steamer " Hipsang," on a voyage from Newchwang to Chefoo, 
near Iron Island, was attacked by the Russian destroyer 
" Rastoropni " and sent to the bottom, together with her cargo, 
consisting chiefly of medical stores, beans, and preserved beans, 
consigned to Hong Kong and Canton. The sinking of a 
peaceful merchant vessel, sailing under the neutral British flag 
from one neutral port to another with a peaceful cargo, was 
■irregular and illegal. The sinking of the vessel has caused her 
owners and the owners of the cargo, and the crew, a loss 
estimated at 43,000L, and therefore the claimants' attorney 
requested that the sinking of the " Hipsang " might be declared to 
be irregular, and that the claimants should be compensated for 
the losses sustained to the extent of 43,000L, or the equivalent 
<of> such sum in Russian currency at the exchange ruling on the 
'day of payment, with interest from the clay of sinking. Sworn 
Advocate Sheftel submitted in his petition the evidence of 
Arthur George Smith, John Cartwright, Francis Collyer, 
Harry Watson, William Bishop, and others, accompanied by 
translations. 

According to Lieutenant Lepko's statement, it appears that 
on the night of the occurrence the destroyer " Rastoropni " was 
doing scouting work. Owing to damage to one of the boilers, 
steam and flames issued from ithe funnel and from the stoke- 
hole, and the ray of light catised by this could easily have been 
taken by a passing ship for a signal. In a short time in the 
direction of Fu-Chou Bay, a brilliant and steady white light 
became visible, as though answering a signal. Towards morning 
it was discovered to be a steamer having one funnel, flying 
no flag, and with one top light only, i.e., without the regulation 
distinguishing. lights. The steamer was not under way, but on 
observing the destroyer she commenced steaming. Being 
desirous of ascertaining the nationality and destination of the 
steamer, the destroyer on approaching her fired across her 
bows ; the steamer ,.however,. not only did not stop, but increased 
her speed, as was noticeable from the foam at her bows and 
stern, thus clearly showing an intention to escape under the 
belt of fogv In view of this, the order was given to fire 
several shots ^at the hull of the steamer. Altogether four shots 
were fired from the 75-millim. guns, and six from the 45-millim. 



24 The " Hipsang" 

guns. After several shots had exploded on the deck of the 
steamer, the latter hoisted the British flag, but did not reduce 
her speed. Meanwhile the destroyer chased her, and approached 
within ' half a cable's length. At this time, according to 
Lieutenant Lepko, firing commenced from the steamer, fire-arms 
being used, and subsequently the steamer commenced to turn 
with the intention of ramming the destroyer. Such action on 
the part of the steamer compelled the commander of the 
destroyer to discharge a torpedo at her. After the torpedo 
exploded, the steamer soon sank, the greater number of the crew 
and passengers being saved by the destroyer and taken to Port 
Arthur. 

One of the passengers of the " Hipsang," a Russian subject, 
a Jew, named Serebrinik, alias Rosenberg, formerly employed by 
Grinsburg at Port Arthur, and subsequently expelled from there, 
stated that the " Hipsang " sailed from Inkow with another 
steamer, but the latter eventually put to sea, while the 
" Hipsang " steered along the coast and stopped at Fu-Chou, 
and subsequently made for the direction of a light which was 
observed at sea. At daybreak, on observing the destroyer, 
which the master had taken for a Japanese vessel, he went full 
speed ahead in order to escape from her. The master did not 
stop the engines, notwithstanding that shots had been fired, and 
it was only when the shots began to explode on deck that he 
ordered the flag to be hoisted, but he did not slacken speed. 
When the destroyer approached the steamer, one of the 
master's assistants fired at the destroyer. 

In considering the circumstances of the case, the Court finds 
it to be fully established by the evidence of the commander 
of the destroyer, Lieutenant Lepko, Boatswain's Mate Mautkin, 
and Gunner Glushkov, which is not open to question, that the 
steamer " Hipsang " not only failed to carry out the orders of 
the commander of the destroyer to stop, but endeaA^oured to 
escape from the latter at full speed in order to avoid being 
followed, and paid no attention to the shots aimed at her, 
and that at the time when the destroyer approached the 
steamer, endeavours were made to ram her, and shots were fired 
from the steamer with fire-arms ; i.e., in order to avoid search 
and detention, she resorted to open resistance, which compelled 
the commander of the destroyer to adopt immediate and most 
determined measures against her. The evidence of the witness 
Mautkin to the effect that the destroyer had crossed the bows of 
the steamer, while correctly illustrating the position of both 
vessels at the time, does not fully represent the actual facts, 
inasmuch as the witness had not taken any part in the naviga- 
tion of the destroyer, and could not know which vessel at the 
specified moment had altered her course. In view of the fore- 
going, the action of Lieutenant Lepko, who considered that 
he was compelled to blow up the steamer "Hipsang" by 
discharging a torpedo after he had exhausted every effort to 
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detain the steamer in the manner laid down in the Regulations 
and Instructions, must be deemed to be regular and in accord- 
ance with the strict meaning of Article 11 (3) of the Regulations 
relating to Naval Prizes® and Article 3 of the Instructions 
relating to the Procedure in stopping, examining, and detain- 
ing Vessels and Cargoes.! With regard to the cargo on 
board the "Hipsang" the Court finds that, in virtue of Article 
12 (2) of the Regulations relating to Naval Prizes,® such cargo 
would in any case have been liable to condemnation as prize, 
regardless of its nature ; in the present case such condemnation 
would equally have been justified as, judging from the place 
where the destroyer met the steamer and the action of the 
master, the cargo referred to was undoubtedly intended for the 
enemy, and, in virtue of Article 10 of the Imperial Order of 
the 14th February 1904,^ must be deemed to be contraband 
of war. 

On the foregoing grounds the Prize Court disallows the 
claim of the Indo-China Steam Navigation Company. 



The Steamship Company appealed to the Supreme Prize 
Court against the decision of the Libau Court. The following 
statement of the grounds of appeal alleged in the petition is 
taken from the judgment of the Supreme Prize Court : — 

1. On the 17th February 1907, the Prize Court decided to 
take the evidence of fifteen Russian witnesses for the purpose of 
ascertaining the circumstances and cause of the sinking of the 
British steamer "Hipsang" by the destroyer " Rastoropni." 

This decision had only been carried out in part by 
taking the depositions of four witnesses — Boatswain Mautkin, 
Gunner Glushkov, and Acting Commander of the destroyer 
" Rastoropni," Lieutenant, now Captain of the second rank, 
Lepko, and the evidence of the former helmsman of the 
" Rastoropni," Prokhor Sokolov (whose depositions, taken on 
the 16th October 1907, at Smolensk, had not been received in 
time for the hearing of the case in the Prize Court at Libau) — 
when the Prize Court unexpectedly heard the case, despite its 
previous decision, on the 17th October 1907. This action of 
the Court cannot be considered as in accordance with the law 
(Articles 59 and 60 of the Regulations relating to Naval Prizes,® 
Articles 367, 409, and 411 of the Code of Civil Procedure). 

2. The Court found that the steamer "Hipsang," when 
observed by the Russian destroyer, was carrying one (top) light, 
without the recognised distinguishing lights, that she was not 
under way, and that she only commenced to move on observing 
the destroyer ; that when the destroyer fired across the bows of 
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the "Hipsang" the latter not only did not stop, but increased 
her speed with -the object of escaping in the fog. The absence of 
distinguishing lights and the fact that the steamer did not' stop 
when summoned by the warship, are not sufficient grounds for 
sin-king the steamer. In reality, however, the facts referred to 
by the Court have not-only not been confirmed by the circum- 
stances of the case; but- are disproved by them. In accordance 
with the evidence, not- only of the English^ witnesses, but also 
the Russian witnesses, the weather on the night of the 3rd-4th 
July, 1904, was quite clear and cloudless, and if the great' 
preponderance -of speed of a destroyer over that of an ordinary" 
merchant steamer- be taken into consideration, and the compara- 
tively short distance which separated the destroyer from the 
steamer, it could never have occurred to the master, an experi- 
enced sailor, that he would succeed, even at the fullest speed ; 
that his vessel could steam, in escaping from the destroyer and' 
hiding in the fog, which at that time did not exist. As regards 
the finding- that the " Hipsang," notwithstanding the shots' 
fired as a warning, and those which actually struck her, did not 
hoist her flag and did not stop, as maintained by the Russian 
witnesses but denied by the English witnesses, a conclusion may 
easily be drawn from the facts. . Ten shots from the destroyer, 
of which seven were loaded and caused death and destruction, 
were fired at the " Hipsang " during the course of about four 
and a half minutes. The order to stop the "Hipsang" was 
given by the master immediately after the first shot of warning, 
and a"merchant steamer is not bound always to fly a flag at 
sea, but only in special cases. Under such circumstances the 
allusion to the flag not having been flown and the allegation 
that the steamer did not stop, which were put' forward as 
grounds which might explain or justify the sinking- of a neutral 
merchant vessel, cannot be considered as valid even from the 
point of view of the rules existing for Russian warships. • •■■ 

3. The Prize Court also found as a fact that when, the 
destroyer approached, the " Hipsang " endeavoured to ram her, 
and that the destroyer was fired upon by rifles from the steamer. 
According to the conclusion of the Court, the- " Hipsang " made 
open resistance in this manner to avoid examination and 
detention, and this justified the action of Lieutenant Lepko, 
who considered that he was compelled to destroy the " Hipsang " 
by means of torpedoes. According to the written evidence in 
the case and the depositions of the English witnesses, and the 
evidence of the few Russian witnesses < taken on oath, the whole 
matter appears to have quite a different aspect from that which 
it assumed in the first instance, and the accusation that the 
" Hipsang " endeavoured to ram the destroyer " Rastorophi " 
has been withdrawn, even by Lieutenant Lepko, as the ground for 
sinking the " Hipsang." The accusation that the " Hipsang " 
resisted capture by means of rifle fire must also be considered 
as disproved. 



The " Hipsang." 27 

4. On-the question whether the firing from the "Hipsang " 
vipon the destroyer justified the 'sinking- of the ■ steamer, and 
whether such firing did actually 'take place, the- protocol of 
the 3rd July 1904 j states that 'when the destroyer ceased firing 
her guns and approached the "Hipsang" to a distance of half 
a cable's length, "revolver and rifle shots were fired from 
the steamer, and the bullets flew over the destroyer." In the 
report of the 4th April 1905, Lieutenant Lepko stated that when 
the destroyer got 1 level with the' steamer and proceeded parallel 
with her, having approached her at a distance of half a cable's 
length, " the steamer opened' fire upon the destroyer " ; whether 
they were rifle or revolver bullets that whistled over the destroyer 
he was unable to explain; but he " himself, having seen and 
" heard the bullets splash near the destroyer, and at the same 
" time having had the matter reported to him by several 
" sailors, "gave orders tb fire a torpedo at the steamer. In his 
evidence when ' examined by order of the Court, Lieutenant 
Lepko, in describing the circumstance of firing from the- 
steamer, stated that overhead " the bullets were buzzing and 
splashing over the destroyer." A little later, however, he 
stated, "I could not observe who fired, or how many shots," 
and further on in another place : " one of the master's 
assistants fired." The firing, according to the evidence of 
Lieutenant Lepko now taken by order of the Court, was thus 
of a more limited character. The Court itself in its decision 
did not refer, in its finding of the facts, to the firing from 
the steamer in general, but only to the fact that " one of 
the master's assistants fired upon the destroyer." In reality 
the circumstance that the steamer fired upon the destroyer has 
been disproved by the evidence of the persons on board the 
" Hipsang," as well as by the evidence of the Russian sailors. 
It is incredible that a merchant steamer should attempt, with 
the aid of a revolver, rifle,, or rifles, to enter into conflict 
with a -warship armed with the latest- improved guns and 
torpedo apparatus. The Prize Court refers, in order to justify 
the sinking of the " Hipsang," to Article 11 (3) of the Regulations 
relating to Naval Prizes,* but from the foregoing data it is 
clear that there is no ground for stating in the present case 
that , the "Hipsang" actually offered "resistance by armed 
force " against the Russian destroyer which had stopped her, 
as the Article referred to provides. 

Furthermore, Article 11 (3) of the Regulations relating to 
Naval Prizes only refers td resistance by armed force as a 
ground for the- capture of a' vessel, but not as a ground for 
sinking her. Sinking is admissible only in exceptional cases, 
as set forth in Article 21 of the Regulations relating to Naval 
Prizes,* and these did not exist in the present case. 
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5. With regard to the character of the cargo which was on 
board the " Hipsang," the Court found that in accordance 
with Article 11 (2) of the Regulations relating to Naval Prizes* 
this cargo would in any case have been liable to condemnation 
as lawful prize regardless of its nature, and that, judging 
from the place where the " Hipsang " was captured the cargo 
was beyond doubt destined for the enemy, and as such must be 
regarded as contraband of war. The cargo of the "Hipsang," 
however, consisted of beans, preserved beans, and medical 
stores. There can be no question of any violation of blockade 
on the part of the "Hipsang" in the present case as provided 
for in Article 11 (2) of the Regulations relating to Naval 
Prizes,* on the simple ground that no blockade had been 
declared by the.Russian fleet. Moreover, under the circumstances 
existing at the time, a blockade could not have been declared 
which would have been binding under the Declaration of Paps, 
1856, and paragraph 4 of Article 2 of the Regulations relating 
to Naval Prizes.® Under these circumstances the conclusion of 
the Court as regards the violation of the blockade, and the 
contraband character of the cargo of the " Hipsang," appears 
to be unfounded and not warranted by the circumstances of 
the case. 

When the case came on before the Supreme Prize Court, the 
following decision was given on March 29th (April 11th) 1908, 
ordering further evidence to be obtained. 

Interlocutory Decision of the Supreme Prize Court. 

The Supreme Prize Court, after hearing the statement of 
the Acting Procurator, acting in accordance with Article 88 of 
the Regulations relating to Naval Prizes* as representative of the 
interests of the Government, as to the necessity of supplementing 
his previous statements in the case, decides : — 

1. That the Prize Court of Port Emperor Alexander III., in 
its decision of the 12th February 1907, decided to take the 
evidence of fifteen witnesses mentioned therein, but afterwards, 
being satisfied with interrogating only three of them, decided 
the case on its merits, and rejected the claim of the Indo-China 
Steamship Company that the sinking of the " Hipsang" should 
be declared to be irregular and that the claimants should be 
reimbursed the losses sustained to the amount of 43,0001. with 
interest. 

2. That the grounds for the Prize Court not carrying out its 
decision of the 12th February 1907, as will be seen from the 
decision itself, were, firstly, that the claimants had applied for 
an early investigation of the case, and, secondly, that the evidence 
of witnesses had been produced which in the opinion of the 
Court fully explained the case. 
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3. That, according to the first argument of the claimants' 
attorney, in his petition of appeal, the request of the parties for 
the early investigation of the case does not remove the necessity 
of obtaining a full explanation of all the facts. 

4.. That although at the present sitting the claimants' 
attorney did not think it necessary that the evidence of all the 
Witnesses who had not been examined should be taken, the 
Acting Procurator thought that, notwithstanding the absence of 
doubt as to the sincerity of the evidence of the former 
commander of the destroyer, in order to obtain complete 
assurance as to the accuracy of this evidence, it was most 
important that it should be corroborated, and that it was 
particularly important that two points should be cleared up by 
examining such witnesses, viz. : — 

(a) Whether firing on the destroyer from the steamer actually 
took place, and, if so, whether before or after the vessel 
was torpedoed ; and 

(6) Whether there was any interval of time between the first 
shot of the destroyer and the firing of the torpedo, or 
whether there were other circumstances proving that 
the steamer actually endeavoured to escape, and did 
not continue to move by her own momentum 
although orders were given to back her. 

The Supreme Court admits the importance of clearing up 
the foregoing circumstances by the evidence of the crew of the 
" Rastoropni," officers as well as men, and presumes that it 
would be possible to arrive at the truth only by comparing the 
evidence of these persons as to the facts to which they were 
witnesses with the very detailed written explanation of the 
persons then comprising the crew of the " Hipsang." The 
Supreme Prize Court does not find it possible with only the data 
now at its disposal to give a decision on the case, and thinks 
that steps should be taken through the medium of the Prize 
Court at Port Emperor Alexander III. to find and examine at 
their places of residence all the witnesses referred to in the 
decision of the said Court of the 12th Febraary 1907, who were 
not examined. 

With respect to the request of the appellant for re-examin- 
ation of the witnesses who gave evidence before the British 
Consul and the British Naval Court at Shanghai, although those 
witnesses were examined without the authority of the Prize 
Court and not with reference to circumstances pointed out to 
them, and also without a representative of the Russian 
Government taking part in their examination (Article 61 of 
the Regulations relating to Naval Prizes*), nevertheless, in view 
of the fact that the evidence was given by them in a Court of 
Law and -on oath, the Supreme Prize Court, in accordance with 
Articles 64 and 70 of the Regulations relating to Naval Prizes,® 
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regards it as having been given under' conditions which do not 
exclude" the supposition of its authenticity so far as it is not 
contradicted by other authentic evidence and proofs given' in 
the case. In consideration, therefore, of the difficulties con- 
nected with the appearance of these witnesses from abroad,, it is 
considered superfluous to summon them; before the Supreme 
Prize Court, or, by the latter's order, before a local Court at & 
port. 

The Supreme Prize Court therefore determines— 

(1) To direct the Prize Court at Port Emperor Alexander III. 
to carry out its order of the 12th February 1907, for thfe 

"examination -of the witnesses referred to in that order who 
were not examined, and on having done so to submit the case 
again to the Supreme Prize Court ; and 

(2) That the re-examination of the witnesses who' were 
examined by the Naval Court at Shanghai is superfluous. 



Further evidence was then obtained by the Libau Prize 
Court and the case again came before the Supreme Prize Court 
on March 31st, 1910. 

The following arguments were submitted on behalf of the 
captor by the Procurator :— 

In the declaration drawn up by the officers of the destroyer 
the sinking of the " Hipsang " by a torpedo was explained 
thus : Regardless of the warning shots fired and of the shells, 
the steamer continued on her way ; on the approach of the 
destroyer a fusillade was opened from the steamer with small 
firearms, and the steamer showed signs of an attempt to ram the 
torpedo boat. It is a known fact that with nearly equal speeds it 
requires a long time for one steamer to overtake another which 
is at a more or less considerable distance from the first. In the 
present case judging by the approximate distances and speeds, 
the chase lasted in all probability much longer than six or 
seven minutes. And what then? During all the time the 
," Hipsang " was being pursued she continued moving at her 
former speed by momentum alone, in spite of the engines being 
put full speed, astern ! That cannot possibly be the truth. It 
,must be remembered that the " Hipsang " is not an enormous 
armour-clad with colossal inertia, but a vessel of a thousand 
odd tons, and if she continued during all this time moving at 
her former, -or, according to some evidence, even at increased 
speed, it can only be explained by a desire to escape, and not 
by momentum. 

; . With regard to the arguments of the claimants' attorney 
that it was impossible for the steamer to hope to escape from a 
destroyer — to say nothing of a fog moving up from the south, 
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alluded to by some witnesses — one cannot refrain from men- 
tioning that near Port Arthur the enemy's vessels were about 
everywhere. AVhenever one of our vessels put to sea, imme- 
diately there would appear on the horizon one, two, three,, 
and eventually a whole fleet of the enemy's ships. And 
of course, in the event of the appearance of the enemy's vessels, 
.the destroyer would have to abandon the chase, and the 
" Hipsang " would have succeeded in escaping. 

As regards the firing from the steamer, according to the 
evidence of the commander of the destroyer given at the trial, 
as the latter approached shots were fired from the steamer in 
reply to the order to stop the engines — "bullets whistled over- 
head and splashed into the" water near the destroyer." When 
the case first came before the Supreme Prize Court, there was no 
other evidence of shots having been ; fired from the steamer 
than that of the commander of the destroyer, and therefore, in 
order to make quite certain, this circumstance required confirma- 
tion. At the present time the state of the case has changed. 
Of course, after the deafening reports of the big guns, the sound 
of shots from small arms was so insignificant that it might have 
been unnoticed by the men on the destroyer, who might also 
have failed to notice the flight of the bullets. Nevertheless, two 
persons who stood near the funnel and close to the commander 
of the destroyer, namely, Lieutenant Grunewald and the former 
steersman, Trepyev, confirm the firing from the steamer, and 
state that several bullets flew quite close to their ears. How 
many shots were fired they were unable to say, but the former 
states that firing continued for about a minute, and the second 
that it was much longer. Besides this, Lieutenant Pilsudski 
declares that when he was hurrying to the torpedo apparatus 
the sailors said to him, "Your honour, they are firing," and 
that subsequently, on returning to Port Arthur, he was shown 
marks of bullets on the funnel of the destroyer. In like 
manner Admiral Stchensnovich states that, according to the 
evidence of the Chinese steersman on board the " Hipsang " 
revolver shots were fired from her cabin in the direction of the 
destroyer.. 

On the other hand, in the evidence of the English witnesses, 
given before the British Consul and the British Naval Court, 
the fact of firing was directly contradicted by Captain Bradley 
alone, and indirectly by the engineer Bishop ("I never saw any 
arms on board the steamer"); the other members of the 
steamer's crew were discreetly silent, and in answer to this 
question they did not utter a single word before the British 
Consul and Court. 

It should not be forgotten that the Russian witnesses, 
scattered over the whole face of vast Russia, could not conspire 
together either as to the question of the steamer's attempt to 
-escape' or as to- the question -of shots having been fired- by her, 
and that with the exception, perhaps, of the commander of the 
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destroyer, they are persons who were absolutely disinterested, 
the majority of them having severed all connection with service 
in the navy, and none of them, in view of the destruction of the 
vessel before seizure, being able to reckon on prize money. On 
the other hand, the crew of the steamer, if they had committed 
any irregular act, were naturally interested in trying to justify 
themselves in some way, and therefore in dealing with their 
evidence special care must be taken. It would be very strange 
to expect that those who had fired at the Russian commander 
should acknowledge their crime; it is far more natural to 
expect a denial, or at least silence, which is what actually took 
place. 

Under such circumstances there can hardly remain any 
doubt that the steamer actually endeavoured to get away, and 
that shots were really fired from the steamer. The object of 
this firing, though the claimants' attorney finds it inexplicable, 
is quite clear ; if they had succeeded in killing or wounding the 
commander a momentary confusion would have occurred, which 
would have been taken advantage of by the steamer to escape. 

Once it is proved that the steamer not only endeavoured 
to get away, but also fired at the destroyer, the war-ship had 
the right to deal with her as with an enemy ship, and the 
owners of the steamer and cargo have no just claim to any 
indemnity or damages. They wotild evidently have had no 
right to claim compensation if the steamer, after such action, 
had only been detained, as she would have been subject to 
condemnation with her cargo, under Articles 11 and 12 of the 
Regulations relating to Prizes® for offering armed resistance to 
being stopped or seized, namely, by firing at the commander 
of the war vessel. With reference to this matter, in the Report 
to the Declaration of London, which has already been signed 
but not yet ratified, the following motives amongst others are 
mentioned : — 

"A belligerent cruiser encounters a merchant vessel and 
summons her to stop in order that she may be searched. The 
vessel summoned does not stop but tries to avoid the search 
by flight. The cruiser may employ force to stop her, and the 
merchant vessel, if she is damaged or stink, has no right to 
complain, seeing that she has failed to comply with an obliga- 
tion imposed upon her by the law of nations."! 

" The situation is different, if forcible resistance is made to 
any legitimate action by the cruiser. The vessel commits an act 
of hostility and must, from that moment, be treated as an enemy 
vessel ; she will therefore be subject to condemnation, although 
the search may not have shown that anything contrary to 
neutrality had been done."J 

But this is not all. If the "Hipsang" had merely been 
detained she would have been liable to condemnation with the 
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cargo on board even if she had not attempted to escape and had 
not fired any shots. To say nothing of the doubt as to carrying 
lights and the more than suspicious jettisoning of different 
boxes, certainly not containing potatoes or beans, the steamer, 
according to the documents which the master has thought fit 
to produce, was caught carrying all sorts of beans and bean 
preserves, i.e., articles of conditional contraband. Articles of 
conditional contraband and also the vessel, if the contraband 
amounts to more than half the cargo, are liable to condemnation, 
if there be sufficient grounds to suspect that they are being taken 
to the enemy Government or its armed forces, and in the 
present case such a suspicion may be based, not only on the 
actions of the steamer at the place where she was met, but also 
on her course. In the present case, however, the question of 
condemnation or release has not to be considered by the Court, 
seeing that in view of the destruction of the steamer before her 
arrest there is nothing left to condemn or release (vide Articles 
21 and 74 of the Regulations as to Naval Prizes*) and therefore 
the latter observations are only supplementary, as confirming the 
contention that the present claim can under no circumstances be 
allowed. 

In consideration of all the foregoing, and without dwelling 
on the formal irregularity of the demand of the attorney of the 
Steamship Company for damages not only for the steamer which 
belonged to the Company, but for cargo which belonged to 
some Chinaman or other, the appeal should be dismissed, and 
the decision of the Prize Court at Port Emperor Alexander III. 
should be confirmed. 

Sworn Advocate Sheftel argued as follows on behalf of the 
claimants : — 

Admitting that the obligation of proving the peaceful 
purpose and neutral character of a captured cargo and vessel 
rests on the claimant in the Prize Court as the party in possession 
of the necessary data and documents, in such cases as the 
present, when the vessel has been destroyed, not because she 
carried contraband, but for having offered resistance, and even 
armed resistance, to being stopped and searched, the burden of 
proving that the destroyed vessel, and her cargo, did not have 
a peaceful destination, and that armed resistance on the part of 
the vessel's crew did actually take place, should lie exclusively 
on those who ordered the destruction. 

At the same time, the fact should not be lost sight of that, 
according to the Regulations relating to Naval Prizes* and 
the Instructions,! the destruction of property is considered as 
an extreme measure ; in the present case no such emergency 
existed, nor is any reason given for presuming its existence. 
The Regulations relating to Prizes,* as well as the Instruc- 
tions,! lay down the necessity of drawing up a protocol with 
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reference to the causes that necessitate the destruction of a 
vessel and presenting it to the master. In the present case 
there is a protocol, but the place where it was drawn up is very 
vaguely described, and it does not show that it had been pre-, 
sented to the master of the " Hipsang " for his observations as 
to the correctness of the reasons assigned in justification of the 
sinking of the steamer. 

As to the reasons given in the protocol to explain the 
Binking, the evidence of witnesses fully establishes the fact that 
at the time of the detention and sinking of the "Hipsang"' 
there was no fog. The Procurator of the Supreme Prize Court 
agreed with this, and consequently the first charge against the 
" Hipsang," that she endeavoured to escape into the fog belt, 
drops. In the evidence there is not the slightest indication on 
which to base the accusation now made for the first time, that 
the " Hipsang " attempted to get away in anticipation of a 
Japanese vessel turning up. The speed of a trading vessel like 
the " Hipsang " cannot compare with that of a destroyer, and at 
the moment of sinking there could be no possible question of 
the intention of the "Hipsang" to get away and escape, as by 
that time the destroyer was steaming quite close alongside. 
The "Hipsang" at the time had already reversed her engines, 
and if she still continued advancing it was only by virtue of her 
momentum. The sinking cannot, therefore, be justified on the 
ground of an attempt to escape. That the steamer did not 
intend to get away is also clearly set forth in the evidence of 
the Englishmen who were on board, and who unanimously 
testified that she had reduced her speed as soon as the signal 
shots were fired. Finally, Admiral Stchensnovich, in his 
report, states, with regard to the steamer's attempting to escape, 
that " this was not, it seems to him, mentioned," and that the 
steamer's progress owing to her momentum during a certain 
period of time appeared to be quite possible and natural. 

The second accusation, on which it was attempted to justify 
the sinking of the steamer, namely, an intention to ram the 
destroyer, will not bear examination, as only very few witnesses 
(Gunner Burda, Helmsman Sokolov, and Lieutenant Pilsudski) 
continue to insist on this, whilst the gunner Mautkin, Lieutenant 
Grunewald and others, and even the former commander of the 
" Rastoropni," Lieutenant Lepko, withdraw this most serious 
accusation against the "Hipsang." Lieutenant Lepko in his 
evidence given at the Court, under oath, explains his orders 
for firing the torpedo to sink the " Hipsang " solely by reason 
of the fire which was opened on the destroyer from the 
steamer. 

Turning to the allegation that she fired at the destroyer, 
the third of the reasons advanced in explanation of the sinking 
of the " Hipsang," the evidence of the crew of the destroyer 
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was of an unreliable character ; that of the Englishmen and 
Chinamen on board the " Hipsang," on the contrary, was cate- 
gorical, and leaves no room for doubt as to its veracity and 
correctness in view of the absence of any contradictions. The 
same cannot be said of the evidence of the crew of the 
" Rastoropni." Thus, the commander of the " Rastoropni," 
lieutenant Lepko, in his first report on returning to Port 
Arthur after the sinking of the " Hipsang," states that he does 
not know what kind of bullets were fired from the " Hipsang," 
whether from a revolver or from rifles, but later, in subsequent 
reports, he gradually lays on more colour with reference to the 
rifle and revolver shots, to the effect that the bullets splashed 
and whistled around the destroyer — in a word, he represents 
the affair as though there had actually been a regular fusillade. 
The depositions of the other Russian witnesses disagree both 
with that of Lieutenant Lepko and with one another, whilst 
Lieutenant von Grunewald and one sailor, Trepyev, said also 
that rifle or revolver shots were fired, albeit they describe it 
differently ; a number of witnesses (Sailors Mautkin, Sokolov, 
Burda, and Lieutenant Pilsudski) stated that they neither saw 
nor heard any firing, whereas none of them could miss seeing 
or hearing any firing at the destroyer, if it had indeed been 
subjected to such firing from the steamer. In their depositions 
the Englishmen plainly assert that there were no arms on board 
the " Hipsang " ; these depositions, which denied the firing at 
both the examination and re-examination, should be credited, 
more especially as they are confirmed by the testimony of the 
Chinamen who were on board the steamer ; not one of the 
Chinese passengers who were on board the steamer, numbering 
over eighty persons, either saw or heard the firing. It is true 
that one wounded Chinaman is alleged to have stated, on being 
interrogated by a student interpreter, that one shot had been 
fired in the cabin of the "Hipsang," but, in the first place, the 
deposition of this Chinaman had not been produced, and, 
secondly, an essential point, if one such single shot had been 
fired by anybody, could it be described as opening fire at the 
destroyer, and as armed resistance, calling for the extreme step cf 
sinking a neutral merchant vessel with a torpedo ? And, gene- 
rally, can serious credence be given to the suggestion of aimless 
resistance being offered to a warship by an unarmed merchant 
vessel ? There is absolutely no ground for attributing the firing 
to an attempt to kill the commander of the destroyer alone 
and thereby cause confusion in order to escape ; the data 
produced do not furnish the slightest reason for such a purely 
arbitrary assumption. Setting on one side the entire hopeless- 
ness of any attempt at resisting the destroyer on the part of the 
merchant steamer in view of the preponderance of power and 
means of mutual destruction, as to which it is impossible to draw 
any comparison, it is plain that, if they had decided on 
offering resistance and had fired shots, the crew of the steamer 

c 2 
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oould not but have remembered the extremely serious responsi- 
bility, and the punishment for armed resistance to which they 
would be liable by interfering in the operations of war, as 
persons not belonging to the hostile forces acting in manifest 
violation of international law and the laws of war. That in this 
case there was in fact no firing is proved with absolute certainty 
by the circumstance that, after an inquiry lasting seventeen 
days at Port Arthur, all the persons who had been on board the 
"Hipsang" and taken to Port Arthur were liberated; this 
circumstance alone serves as a clear indication that neither they 
nor the steamship " Hipsang " can be accused of any armed 
resistance. It follows therefrom that the " Hipsang " was not 
guilty of any of the three violations of neutrality or of any 
regulations incumbent on her, and that, if some members of 
the crew of the destroyer did ascribe hostile intentions to the 
"Hipsang" and so created the impression that the vessel was 
hostile, and caused her to be sunk by a torpedo, it can be 
explained by the highly nervous state of the officers and crew 
of the destroyer, after a sleepless night spent in dangerous 
cruising under the conditions existing at that time and place. 
Under such emergencies, mistakes and regrettable excesses are 
always possible and easily accounted for, but when the excitement 
and nervous tension have passed, it should be admitted that 
here, indeed, a fatal mistake has been made, and that the 
"Hipsang" has been sunk irregularly and without just cause ; 
if she had been liable to detention it was important, and indeed 
obligatory to have preserved and not destroyed her ; in reality 
she was not liable to detention, not having in any way manifested 
hostility towards the destroyer, and not having been a party 
to carrying contraband, as she was proceeding to a neutral and 
not to an enemy country, viz., to China. The report of the 
London Conference, quoted by the Acting Procurator, refers to 
armed resistance by a commercial vessel to a man-of-war, which 
did not occur in the present instance. 

Decision of the Supreme Prize Court. 

By order of His Imperial Majesty, the Supreme Prize Court, 
sitting on the 31st day of March 1910, and comprised as 
follows : — 

The President : Minister of Marine Vice-Admiral 

Voevodski ; 
Members of the Admiralty Council : Vice-Admiral 
Matusevich ; Vice- Admiral Zatsarenni ; Assistant 
Minister of Marine Vice-Admiral Grigorovich ; 
Senators : Privy Councillor Pribylski ; Privy Councillor 

Pushkin ; 
Member of the Ministry for Foreign Affairs : State 

Councillor Baron Taube ; 
Acting Procurator : Privy Councillor Steblin-Kamenski ; 
Acting Secretary : Collegiate Councillor Speranski ; 
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heard the appeal of the Indo-China Steamship Company, 
against the decision of the Prize Court at the Port Emperor 
Alexander III. of the 17th October 1907, in the claim for 
compensation for losses resulting from the sinking of the 
steamer "Hipsang." 

After stating the facts, the decision of the Libau Prize Court 
and the arguments, as set out at pp. 22 and 30, the judgment 
proceeds : — 

Upon those grounds the claimants asked : — 

(1) That in the event of the Supreme Prize Court not 

finding it possible to recognise the authenticity 
of the evidence of the witnesses given before the 
British Consul and before the British Naval Court 
at Shanghai, the evidence of the witnesses referred 
to by the Prize Court should be taken in a Russian 
Court ; 

(2) That the decision of the Prize Court at Port Emperor 

Alexander III. of the 17th October 1907, appealed 
against should be reversed ; and 

(3) That the claims of the lndo-China Steamship Company, 

Limited, should be allowed. 

Having heard the conclusions of the Acting Procurator and 
the oral arguments of Sworn Advocate Sheftel, the claimants' 
attorney, the Supreme Prize Court, on weighing the data in 
the case, arrives at the conclusion that the appeal of the Indo- 
China Steamship Company cannot be allowed for the following 
reasons : — 

The reference made in the first paragraph of the petition of 
appeal to the incompleteness of the case, through the non-examin- 
ation of all the persons who may have been witnesses of the 
sinking of the " Hipsang," is met by the decision of the Supreme 
Prize Court of the 29th March 1908, in accordance with which, 
and by order of the Prize Court at Port Emperor Alexander III., 
all the witnesses referred to in the appeal of the claimants' attorney 
were examined, excepting only those witnesses who could not be 
examined for various lawful reasons. 

The evidence of these and other witnesses and the documents 
produced in the case fully establish the fact that not only did 
the master of the steamer "Hipsang" and her crew fail to 
observe the rules established by international law with regard 
to the sailing of neutral merchant vessels in time of war and 
their relation to vessels of belligerent Powers, but that they 
had engaged in hostile action against the Russian destroyer 
" Rastoropni " while she was scouting on the night of the 3rd 
July 1904, in the vicinity of Fu-Chou Bay, which was then 
believed to be the base of supply for the enemy army under 
General Oku and at which vessels carrying provisions were 
expected. In spite of the assertions in the appeal, the ' ' Hipsang 
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was observed near Fu-Chou Bay proceeding with a top light 
only, without distinguishing lights ; orders were therefore given 
her to stop, first by blank, and subsequently by live shots 
fired at a comparatively considerable distance from her (about 
2 miles) ; in spite of this she continued to sail away from the 
destroyer, increasing her speed. This is all confirmed by the 
evidence of the whole of the crew of the destroyer, whilst the 
latter circumstance is corroborated by the helmsman Trepyev 
and captain of the gun Burda, who, in execution of their duties, 
were bound to watch carefully the movements of the merchant 
vessels pursued by the destroyer. The chase, from the time of 
dispatching the first signal of warning to the firing of the 
torpedo, lasted, according to the evidence of witnesses Mautkin 
and Glushkov, for ten minutes, of witness Pilsudski fifteen 
minutes, and of witnesses Grunewald and Trepyev, about half- 
an-hour. Although Captain Bradley states that he gave orders 
to " stop " immediately after the first shot was fired, and " full 
speed astern " after the second shot, his statement is contra- 
dicted by the evidence of all the crew of the destroyer, who 
declare that there was no thought of backing the steamer, and 
it is not confirmed by the explanations of the men who were 
obliged to carry out such orders of the master, Engineers 
Watson and Collyer, and Boatswain Smith ; moreover, Captain 
Bradley stated that he could not be sure that the engines were 
stopped immediately after the first shot was fired from the 
destroyer. The statements made by the crew of the steamer 
when giving evidence at Shanghai as to the vessel having 
continued in motion, inferring that she could not stop instantly 
and continued to move by her own momentum, must be 
regarded as quite impossible ; a large battleship could not 
have travelled so long by momentum, much less could the 
" Hipsang," possessing cargo capacity of only 1,040 tons. 
Moreover, she could not have continued her course for the 
great distance which separated her from the destroyer between 
the first shot and the last one, a distance of 2 miles, according 
to the evidence of the crew of the destroyer, and of 600 yards 
according to the statements made by the man at the wheel on 
the steamer, John Cartwright. All this, coupled with the fact 
that, according to the statements made in the protocol drawn 
up on board the destroyer, the report of the commander of the 
destroyer, Lepko, and the evidence of several witnesses, a fog 
was rising from the south during the pursuit of the vessel 
by the destroyer, furnishes sufficient ground for the belief of 
the crew of the destroyer that the vessel not only failed to carry 
out the peremptory orders to stop, but showed an evident 
intention_ to escape pursuit in the rising fog, as was quite 
possible in the event of the destroyer being unable to continue 
the pursuit at so great a distance from Port Arthur, on account 
of the frequent appearance in the vicinity of that port of vessels 
of the Japanese squadron. 
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The hostile action of the "Hipsang," the cargo and 
nationality of which, in as much as no flag had been hoisted, 
were at that time unknown to the crew of the destroyer 
" liastoropni," was proved by the following reliable evidence 
of witnesses of the action of the vessel. According to the 
report of Lieutenant Lepko, subsequently confirmed by his 
evidence, the steamer opened fire upon the destroyer at the time 
when the destroyer, having ceased firing, approached to within a 
distance of about half a cable length, i.e., 50 sazhens (350 feet? 
in order to confer with those on board ; with reference to this 
firing the witness Lieutenant Grunewald stated that he heard 
whizzing of bullets which passed him at close quarters, and 
the witness Trepyev asserted that he saw the master of the 
"Hipsang" himself fire a revolver at the destroyer, aiming at 
the commander of the latter, who was on the bridge, but missing 
him ; several bullets passed him, Trepyev, at close quarters ; 
he could not say how long firing lasted, but he thought it did 
so for five or ten minutes. Trepyev also added that certain 
articles were thrown overboard from the "Hipsang" prior to 
the discharge of the torpedo, and that the flag was hoisted by 
the Chinamen only when the steamer was already sinking ; 
the latter circumstance was corroborated by the man at the 
wheel on the destroyer, Prokhov Sokolov. Lastly, Lieutenant 
Pilsudski gave evidence that prior to the discharge of the 
torpedo a sailor said to him, " Sir, they are firing from the 
steamer." As regards the other persons questioned on this 
point, they stated they had no knowledge of the firing from the 
steamer, but their ignorance of the fact is easily explained : as 
the shots were fired from a revolver and rifles of small calibre 
they may not have been heard owing to the noise on board the 
destroyer. Although the fact of firing was partly denied and 
partly not corroborated by the English crew of the steamer, 
Rear-Admiral Stchensnovich, without taking evidence on oath, 
stated that the steersman of the "Hipsang," a Chinaman, told 
him that revolver shots were fired from the cabin of the steamer. 
As regards the evidence of the Englishmen, the Supreme Prize 
Court finds that all statements which may have been made by 
them with reference to the firing from the steamer, other than 
the denials of this fact, would have been equivalent to self- 
accusation of their having perpetrated an illegal act, and 
consequently their evidence cannot have any Weight as proof in 
the case. 

In response to the perfectly legitimate summons by gun fire 
to stop his ship, Captain Bradley, of the "Hipsang," at the last 
moment, when the destroyer was close to her, resorted to a 
daring attempt to damage the war vessel in pursuit of him, 
which by chance did not cause any loss to the crew of the 
destroyer. In the protocol drawn up on the 3rd July, signed 
by all the officers of the destroyer, with her Commander, Lepko, 
at the head, and in the report of the latter of the 4th August 



40 The " Hipsang." 

1905, drawn up at a time when the memory of those who drew 
it up was fresh, it is stated that the master of the " Hipsang," 
when somewhat behind the destroyer, ordered the helm to be 
put " to port," with the obvious intention of running down the 
destroyer. This circumstance has been fully confirmed on 
oath by the witnesses captain of the gun Burda, helmsman 
Sokolov, Sailor Mautkin, and Lieutenant Pilsudski, whilst the 
last named in his evidence as to this fact made the following 
statement : "The steamer was all the time proceeding parallel 
with ourselves, and suddenly turned upon us, endeavouring 
to run into us, instead of proceeding as before. This 
change of position took place as soon as loaded shots com- 
menced to strike the steamer. The manoeuvre was perfectly 
clear, and without any doubt intended to run us down, but 
our commander altered the course of the destroyer, and we 
again .took a parallel position to the steamer. The com- 
mander then ordered me to fire a torpedo into the 
steamer. With the said torpedo the steamer was sunk, 
and several Chinamen on board her were drowned, but 
the whole of the English crew were saved by the Russian 
sailors." Subsequently, on their arrival at Pigeon Bay, 
the Englishmen hired a barge in which they proceeded to 
Chefoo, and on their voyage they were met by the Japanese 
destroyer " Yugiri," and in accordance with Captain Bradley's 
statement they were given a -very hearty reception by the 
Japanese, who expressed their regret that they were unable to 
accompany them to Chefoo. 

In considering the foregoing circumstances, based upon 
materials the authenticity of which can in no way be doubted, 
as they consist of evidence of witnesses taken on oath and in 
most cases in the presence of the claimants' attorney, and also 
of official documents, the Supreme Prize Court finds that the 
commander of the destroyer " Rastoropni," in strict accordance 
with Article 26 of the Regulations relating to Naval Prizes* 
and Article 37 of the Instructions of the 20th September 1900,| 
was bound to stop, seize, and, if possible, to convey to the 
nearest port the steamer "Hipsang," which was exhibiting no 
side lights nor flag, and did not stop in spite of the signals 
given her to do so. The " Hipsang " with her cargo of food- 
stuffs, i.e., conditional contraband of war, would have been liable 
to condemnation by virtue of Article 6 (10) of the Imperial Order 
of the 14th February 1904,J and regarded as a naval prize by 
virtue of Articles 11 and 33 of the Regulations relating to 
Naval Prizes,* and the crew which captured her would have 
been entitled to prize money. The active resistance made by 
means of firing from the steamer on her being stopped, and the 
endeavours to run down the destroyer, justified the commander 
of the latter, after exhausting all means of stopping and 

* App. A. f App. B. + App. C. 
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seizing the steamer, in firing the torpedo into her, from which 
she sank with the whole of her cargo. As already stated 
above she would in any case have been liable to condemnation 
together with her cargo under Article 11 (3) and Article 12 (2) 
of the Regulations relating to Naval Prizes.* The above rules 
established by our Regulations relating to Naval Prizes fully 
coincide with the fundamental principles of international law, 
as would appear from the fact that they are accepted by all 
the Powers which participated in the Naval Conference of 
1908-9, and found a place in Article 63 of the Declaration 
drawn up by this Conference relating to the laws of naval 
warfare. In the explanations to this Article by the Drafting 
Committee of the Conference it is distinctly stated that, in the 
event of endeavours to avoid search by means of flight on the 
part of a merchant vessel summoned to stop, "a cruiser may 
" employ force to stop her, and the merchant vessel, if she be 
" damaged or sunk, has no right to complain, seeing that she 
" has failed to comply with an obligation imposed upon her by 
" the law of nations." 

The last circumstance, i.e., forfeiture of compensation for 
property destroyed, is provided for in Article 29 of the existing 
Regulations relating to Naval Prizes,® under which compensa- 
tion to the original owner for the value of property destroyed 
can only be given if it were liable to be returned, but had 
been destroyed by the orders of a naval commander or perished 
through his fault. 

For the above reasons the Supreme Prize Court finds no 
ground for allowing the claim of the Indo-China Steamship 
Company, and dismisses the appeal and confirms the decision of 
the Prize Court of Port Emperor Alexander III. 

* App. A. 
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THE "ARABIA." 

Neutral ship — Cargo of railway material, iron and flour for enemy ports — 
Other cargo for neutral ports — Detention — Absolute and conditional 
contraband — Onus of proof. 

The " Arabia,'' on a voyage from Portland to Yokohama, Kobe, Nagasaki, 
Shanghai, and Hong Kong, was captured before reaching Yokohama, carrying 
a cargo, including railway material, iron and flour, consigned to Yokohama, 
Kobe, and Nagasaki to order, and other cargo for Shanghai and Hong Kong. 

Held by the Vladivostock Prize Court that the detention of the steamer 
was regular, that the cargo consigned to neutral ports should be released, 
that the railway material and flour should be condemned as contraband, but 
that as these amounted to less than half the cargo, the ship should be released. 

Held by the Supreme Prize Court, on appeal by the owners of two parcels 
of flour, that flour was conditional contraband and liable to condemnation 
only if consigned to the Bnemy's government contractors, navy, army, for- 
tresses or naval bases ; that the onus of proving the innocent character of the 
shipment lay on the claimants, and that in respect of these two parcels the 
claimants had discharged that onus, and therefore those two parcels must be 
released. 

The "Arabia," a German steamer of 4,438 tons gross, under 
charter by an American Company, was captured on the 9th July 
1904, about 90 miles from Yokohama, on a voyage from Portland 
to that port, and thence to Kobe, Nagasaki, Shanghai and Hong 
Kong. The judgment of the Supreme Court contains the 
following account of the circumstances of the capture : — 

From the protocol drawn up on the 15th (28th) July, it would 
appear that on the 9th (22nd) July, 1904, at 9 a.m., in the Pacific 
Ocean, latitude 36° 30' N, and longitude 142° 30' E, the 
Imperial Russian cruiser " Gromoboi " sighted a two-masted, one- 
funnelled steamer proceeding under the neutral German flag. 
After a first inspection of the ship's papers, which were brought to 
the cruiser " Rossia " by the first mate of the steamer, a prize 
crew from the cruiser " Gromoboi " was sent on board by order 
of Rear-Admiral Jessen, and the senior officer of that crew, 
Lieutenant Vladislavlev, was ordered to take the steamer to 
Vladivostock. No resistance was made on the part of the 
master or the crew to the carrying out of these orders. 

On careful examination of the documents produced by the 
master of the steamer it was discovered that : — 

(1) The captured steamer, which was flying the German 

flag, was the "Arabia," belonged to the Hamburg- 
Am ericanische Packetfahrt Aktien-Gesellschaft of 
Hamburg, and was registered at the port of Hamburg. 

(2) The steamer was on a voyage frcm Portland to Yokohama 

under the command of a German subject, Bahle, and 
had a crew consisting of 10 Germans and 41 Chinese, 
of whom at the time of capture 14 were not on board 
the steamer. 
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(3) The log-book showed that from the commencement of 

the year 1904 the steamer had been at the following 

ports (in the order named) Newport-News (from 

Hamburg), New York, Brooklyn, New York, Malta, 

Port Said, Suez, Aden, Singapore, Manilla, Shanghai, 

Yokohama, Kobe, Moji, Yokohama, Portland ; the 

steamer sailed from the last named port on the 2nd 

July (new style). 

On interviewing the master, it appeared that although the 

steamer " Arabia " belonged to the Hamburg- Americanische 

Packetfahrt Gesellschaft, she was at the time chartered by an 

American company named the Portland-Asiatic Steamship 

Company, of Portland, on terms not precisely known to the 

master. The crew of the steamer were paid by the German 

■company, but the maintenance of the steamer, the quantity and 

destination of the cargo depended upon the American company. 

The steamer was chartered for three years with four other 

vessels of the same company. 

On the voyage in question the steamer had on board the 
following cargo : — 

(1) Yokohama. — 2,905 bags of flour weighing 66 tons; rail- 

way goods, 66 boilers, 34 platforms, 62 wheels and 
25 cases of parts, total weight, 310 tons. According 
to the master's statement the railway goods had 
apparently been in use. 

(2) Kobe. — 15,699 bags of flour, weighing 354f tons ; 

railway goods, 44 wheels, 39 platforms, 38 cases of 
parts and 4 pieces of worked iron (apparently for a 
bridge), total weight 232 tons. With regard to the 
iron, 6 pieces are shown in the bill of lading, but 2 of 
them were left at Portland. 

(3) Hong Kong.— 119,200 bags of flour, weighing 2,705 tons ; 

1 case books, 1 body deceased Chinaman, 33 cases 
tobacco, 50 cases of cigarettes, 1 case utensils, 4 
cases dried fruit, total weight about nine tons. 
Besides the above there were goods in transit for — 

(4) Nagasaki. — 2,000 bags flour, weighing 45|- tons. 

(5) Shanghai.— 480 cases cigarettes, weighing 38 tons. 
The goods destined for ports in Japan were therefore, Flour 

466 tons, railway goods 542 tons ; for neutral ports, flour 27,055 
tons, other goods 47 tons. There were no mails for Japanese 
ports. 

It was not possible to ascertain the names of the parties to 
whom the flour ajid railway goods were consigned, as they were 
unknown to the master, the goods being consigned to order. 
Amongst the documents produced by the master there was a 
bill of lading for 500 bags of flour, marked " Castle Peerless," 
consigned to Kobe, to Castle Brothers, and another bill of 
lading for 5,000 bags of flour, marked " Pagoda," to Kobe, to 
Messrs. Dodwell & Co. 
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On the 20th July 1904 the Vladivostock Court gave judgmenfc 
as follows : — 

Decision of the Vladivostok Prize Court. 

By Order of His Imperial Majesty, the Prize Court at the- 
Port of Vladivostock, on the 20th July (2nd August) 1904, com- 
posed as follows : — 

President Major-General Kniper, 

Members - Commander-Colonel Simonov, 
Lieutenant-Colonel Jagerman, 
Aulic Councillor Stein, 
Collegiate Assessor Savostitski, 
Collegiate Secretary Chebanenko, 
Procurator Titular Councillor Lazarevski, 

Secretary - Collegiate Councillor Engelhardt, 

heard the case of the capture of the German S.S. " Arabia " by- 
cruisers of the Imperial Russian Navy on the 9th (22nd) July- 
1904, with a cargo of flour, railway accessories, a.nd other- 
goods. 

The circumstances of the case were as follows : — 

On the 9th (22nd) July 1904, about 9 a.m., a detachment of 
cruisers under the command of Rear-Admiral Jessen, consisting- 
of the cruisers " Rossia," " Gromoboi," and " Rurik," whilst 
cruising in the Pacific Ocean in lat. 36° 30' N. and long_ 
142° 30' W., at about 90 to 100 miles from Yokohama, met a 
two-masted, one-funnelled steamer flying the German flag. 
After the first signal the steamer stopped. For precise infor- 
mation as to the circumstances attending her voyage the master 
of the "Arabia" was summoned by signal on board the- 
cruiser " Rossia " with his papers. The master did not, how- 
ever, comply, but sent his chief officer. The ship's papers 
disclosed that the " Arabia " was built at Glasgow in 1901, was. 
registered at the port of Hamburg, certificate of registry, 
No. 2735, German nationality, gross tonnage 4438 '4, registered 
tonnage 2867 '55. She belonged to the " Hamburg- Ameri- 
kanische Packetfahrt Aktien Gessellschaft," of Hamburg. The- 
crew at the time she was detained consisted of 52 men^. 
including the master and three officers. 

After examining the papers, Rear-Admiral Jessen despatched 
a prize crew from the " Gromoboi " consisting of three officers-- 
and 42 men, and commissioned the senior of these officers, 
Lieutenant Vladislavlev to take the steamer to Vladivostock ; at 
the same time, 14 Chinamen of her crew were taken off the 
steamer and conveyed to the cruiser " Gromoboi." No resist- 
ance was made to these orders either by the master of the- 
steamer or her crew. 

On arrival of the steamer at the port of Vladivostock on the 
15th (28th) July, the case was laid before the Port-, Prize Court.. 
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The log-book examined by the Court, and the evidence given 
lay Captain Bahle, showed that on the 20th December 1903, the 
" Arabia " left Hamburg and proceeded to New York, and 
:finally to Moji, via Malta, Suez, Aden, Singapore, Manilla, 
Shanghai, Yokohama, and Kobe. During this voyage the 
cargo consisted mainly of butter, pitch, tar, and double T-iron 
.girders. At Manilla, Captain Bahle received information by 
telegraph that the steamer had been chartered by the Portland- 
Asiatic Company of Portland, at whose disposal the vessel was 
placed at Moji on the 17th May. There was no charter-party 
■on board the steamer, but so far as Captain Bahle could 
remember, having seen it at Portland, the "Arabia" had been 
chartered for a period of two years, with the right on both sides 
to extend the agreement to three years. Having taken her 
•cargo to Japan, the "Arabia" sailed for Portland, where 
during 18 to 20 days, she discharged and loaded a full cargo 
for Yokohama, Kobe, Nagasaki. Shanghai, and Hong Kong. 

According to the bills of lading and manifests laid before the 
Trize Court, the cargo consisted of the undermentioned articles 
•destined for the following ports : — For Yokohama, 142,345 lbs. 
•of flour and 1,196,073 lbs. machinery and railway material ; 
for Kobe, 764,400 lbs. flour and 55,015 lbs. railway material ; 
for Nagasaki, 98,000 lbs. flour ; for Kobe-Chefoo, 4 packages 
of blinds, 1,000 lbs. ; for Shanghai, tobacco and cigarettes, 
76,454 lbs. ; and for Hong Kong,. 27,065 lbs. of cigarettes and 
various small goods, and 5,595,800 lbs. flour. 

After considering the foregoing circumstances, the Court 
iinds : (1) that the " Arabia " was justly detained in conformity 
with Articles 2, 3, 15, and 27 of the Regulations relating to Naval 
Prizes ;"* (2) that as the cargo, consisting of flour, railway 
platforms, accessories for the same, &c, of a total weight of 
about 2,360,000 lbs., was being carried to the Japanese ports 
of Yokohama, Kobe, and Nagasaki, and was consigned to various 
trading firms at the above-mentioned ports, it constituted con- 
traband of war in accordance with Article 6 (9) and (10) of the 
Imperial Order of the 14th February 1904 ;f (3) that the rest 
of the cargo on board the steamer, consisting of flour and a 
small quantity of mixed goods, altogether in quantity of about 
-5,700,000 lbs., shipped to the neutral ports of Chefoo, Shanghai, 
■and Hong Kong, was not contraband of war ; (4) that the 
" Arabia " was captured when carrying to the enemy contra- 
band of war in a quantity less in weight than one third of the 
whole cargo ; and, therefore, she is not liable to condemnation 
under Article 11 (b) ; (5) that on the strength of the foregoing, 
;and in accordance with Articles 5, 8, 13' of the same Regulations, 
.the cargo referred to in paragraph 2 must be considered as 
lawful prize ; but that the rest of the cargo, together with 
the cargo consigned to Kobe-Chefoo, was not subject to con- 

* App. A. t App. C and App. G-. 
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demnation as prize. Therefore, under Articles 27 and 28 of the 
above-mentioned Regulations, the Court determines : — 

(1) That the cargo, consigned to Japanese ports, and con- 

sisting of railway material, iron, and flour, of a total 
weight of about 2,360,000 lbs., is condemned as- 
lawful prize in favour of the Government, and that 
this property be handed over -to the Port Authorities, 
to be disposed of in accordance with the provisions 
of Article 33 of the Naval Prize Regulations* ; 

(2) That the " Arabia " and the rest of the cargo, consisting 

of flour and a small mixed cargo, of a total weight of 
about 5,700,000 lbs., must be released as not liable to 
condemnation ; 

(3) That the decision referred to in paragraph 2, in accord- 

ance with Article 80 of the Naval Prize Regulations, 
being arrived at in accordance with the conclusion of 
the Procurator and the statements made by authorised 
representatives of the captors, must be carried out at 
once ; and 

(4) That the ship's documents, bills of lading, manifests and 

the correspondence of the owners with the master 
as to the steamer and the released cargo, must be 
returned to the master of the " Arabia." 



Against this decision the owners of two parcels of flour 
appealed to the Supreme Prize Court, which gave judgment 
on the 28th November 1904. 

Decision of the Supreme Prize Court. 

By Order of His Imperial Majesty, the Supreme Prize Court, 
sitting on the 20th day of November 1904, and attended by — 



The President 



Members of 
Council, 

Senators 



the Admiralty 



Member of the Ministry for 

Foreign Affairs, 
Acting Procurator - 

Acting Secretary 



Member of the Admiralty 
Council, Adjutant-General 
Admiral Kaznakov, 
Admiral Kuprianov, 
Vice-Admiral Diekhoff, 
Vice-Admiral De Livron, 
Privy Councillor Grave, 
Privy Councillor Count 

Tiezenhausen, 
Privy Councillor Martens, 

Actual State Councillor 

Steblin-Kamenski, 
Councillor of State Surin, 
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heard the appeal of the master of the " Arabia " against the 
decision of the Vladivostock Prize Court condemning 5,000 bags 
of flour marked " Pagoda " and 500 bags of flour marked " Castle 
Peerless," part of the cargo of the said steamer. 

After stating the circumstances of the capture as set out at, 
p. 42, and reciting the judgment of the Vladivostock Court, the 
judgment proceeds : — 

Subsequently, the German firm of Runge and Thomas, of 
Kobe, applied to the Prize Court at the Port of Vladivostock 
by petition dated the 5th August 1904, stating that the German 
steamer "Arabia" of the Portland Asiatic Steamship Company, 
which left Portland for Japan on the 9th July, and which was 
captured on the 22nd July by the Vladivostock Squadron, had 
on board a parcel of flour, in quantity 500 bags, marked 
" Castle Peerless," addressed to them. They stated that the 
said flour was imported by them exclusively for the use of two^ 
Japanese bakers, but not for the Japanese Government or for 
the Japanese army, and accordingly requested that it should 
either be released and handed over to Messrs. Kunst and Albers, 
or, if it had already been sold or otherwise disposed of, that, 
firm should be paid its value, the sum of 1,200 roubles. A 
certificate from the German Consulate at Kobe, dated the 5th 
August 1904, was presented as proof that the said 500 bags of 
flour belonged to the firm. 

Sworn Advocate Walden, acting under a power of attorney 
from Bahle, master of the " Arabia," on the 23rd August and 
7th September, presented two appeals, in which he explained 
that amongst the condemned cargo on board the " Arabia '" 
there was a parcel of flour — 5,000 bags — addressed to Kobe to 
Dodwell & Co., marked " Pagoda," and another parcel of 
flour — 500 bags — marked " Castle Peerless," addressed to Kobe. 

He considered the condemnation of this flour to be irregular,, 
for the following reasons : — 

Article 12 of the Regulations relating to Naval Prizes 
states that the cargo of a merchant vessel of neutral nationality 
is liable to condemnation as prize when it is contraband of war- 
in course of transportation to the enemy or to an enemy port, 
and, secondly, when the cargo is on board a vessel liable to- 
condemnation. 

Article 13 of the same Regulations provides that the articles 
considered to be contraband of war are enumerated in a separate- 
declaration published for the information of all concerned. 

The " Arabia," as the Prize Court correctly decided, was not 
liable to condemnation and was released. Therefore the only 
ground for the condemnation of the cargo was that it was. 
contraband of war, the Prize Court dealt with it as such, 
having found the flour to be contraband of war in accordance: 
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with. Article 6 (10)- of the Imperial Order of the 14th February 
1904* 

Now the terms of this Order leave no doubt that foodstuffs 
are considered to be contraband of war only when they " are 
being carried on account of or destined for the enemy." 
Thus the decision that the flour was contraband of war is 
presumably based upon its having been carried on account of 
or destined for the enemy. As no such fact was proved, nor, 
apparently, suggested by evidence, the flour cannot be held to 
be contraband of war. 

The Prize Court makes no reference to proof of this fact in 
its decision, and it must, therefore, be supposed that the Court 
either assumed it or considered it unimportant. 

It is not necessary to dwell on the latter hypothesis, as it 
would be in plain contradiction, to the terms of Article 6 (10) of 
the Imperial Order; but the attention of the Supreme Prize 
Court must be drawn to the fact that there was not only no 
ground for supposing that the flour was carried on account of 
or destined for the enemy, but, on the contrary, there exists 
actual documentary evidence that this cargo had no connection 
with the enemy and was carried from one neutral to another. 

Thus, taking into consideration : (1) that the " Arabia " was 
a merchant vessel of neutral nationality ; (2) that the said 5,000 
and 500 bags flour cannot be held to be contraband of war, 
as they were not carried on account of or destined for the 
enemy ; (3) that the vessel was released from condemnation, the 
decision of the Court condemning this cargo was contrary to 
the provisions of Article 12 of the Regulations relating to Naval 
Prizes X and cannot be supported. 

For these reasons he requested the Supreme Prize Court to 
reverse the decision of the Prize Court in so far as it concerned 
the condemnation of the 5,000 bags flour marked "Pagoda" 
addressed to the firm Dodwell & Co., and of 500 bags of flour 
marked " Castle Peerless," and to restore these parcels. 

Against these appeals the Procurator of the Vladivostock 
Prize Court argued that Article 12 of the Regulations 
relating to Naval Prizes^ distinctly provides that cargoes of 
merchant vessels of neutral nationality are liable to con- 
demnation as prize, when such cargoes are contraband of 
war and carried to the enemy or to an enemy port and it is 
not proved that the master of the vessel was unaware of the 
declaration of war. Further, in Appendix 2 to Article 14 of 
the Instructions of 1900,| after the enumeration of the articles 
deemed to be contraband of war, it is stated that " the expression 
' destined for the enemy ' means being carried to his fleet, to 
one of his ports, or even to a neutral port. . . . " In this 
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case the " Arabia " sailed from Portland on the 20th July, and 
therefore the existence of the war between Russia and Japan, 
which had commenced six months before, could not possibly 
have been unknown- to Captain Bahle. The 5,000 bags of flour 
addressed to Kobe were being carried to a port of the enemy, 
and, therefore, were undoubtedly liable to condemnation as 
contraband of war. 

The claimants' attorney bases his claim on the argument that, 
as the fact that the flour was carried on account of or destined 
for the enemy had not been proved, this part of the cargo 
cannot be considered contraband of war. In view of the above 
explanation that " destined for the enemy " means being carried 
to the enemy's fleet, to one of his por.ts, &c, that argument 
cannot be considered as tenable. The Russian view on this 
point is expressed very definitely. In spite of this the 
claimants' attorney still maintains that the said cargo had no 
connection with the enemy and was carried from one neutral to 
another, namely, the firm Dodwell & Co. The Russian Regula- 
tions regard the contraband character of a cargo as dependent 
on the place of its destination, and not on the parties to whom 
it may have been consigned. As regards the conditions under 
which the latter either retain or lose their neutral character, the 
Russian Regulations make no provision. This question is an 
open one, and it is therefore impossible to understand what are 
the grounds on which the claimants' attorney supposes that the 
firm of Dodwell & Co. must certainly be considered neutral. In 
the absence of any exact definition of " enemy " in the Russian 
Regulations, the Court in the present instance could be guided 
only by the principle of reciprocity referred to in Article 4 of the 
Regulations relating to Naval Prizes,® i.e., must act in accordance 
with the views of that nation to which the firm Dodwell & Co. 
belongs, that is, Great Britain. The British Prize Law answers 
this question in the sense most iinfavourable to that firm. 
According to British theory the enemy includes all those who 
have remained intentionally in the enemy country, who have 
their domicile in it, who conduct their business in it, who 
enrich it by payment of taxes, and who are bound to it by 
mutual ties and interests. From this point of view, setting 
aside the particular character of the business of the firm Dodwell 
& Co., the latter cannot by any means claim to be neutral. As 
a matter of fact, the firm is by no means a strictly English enter- 
prise, having settled and been successful in a foreign country. 
Careful enquiries as to the nature of the operations of this 
firm, instituted by the Court at the time when the case of the 
British steamer " Allanton"")" was investigated, showed that the 
firm, originally founded in London, had established branch 
offices at Yokohama, Kobe and at many other Japanese ports,, 
and had gradually gained the confidence, first of private Japanese 
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firms, and then of the government. During the Chino-Japanese 
war in 1894-1895 foreign vessels were purchased and chartered 
by the Japanese Government almost exclusively through this 
firm, and this also occurred during the present war. 

Thus the destination for the enemy of the 5,000 bags of 
flour consigned to Kobe must be considered as having been fully 
established, both from the Russian and English point of view, 
and the decision of the Court respecting the condemnation of this 
part of the cargo of the steamer " Arabia " is unquestionably 
regular and based upon good grounds. 

Sworn Advocate Sheftel, in support of the fact that the 
cargo in the present instance was carried not for the Japanese 
Government and its armed forces, but for the requirements of 
a neutral firm trading with peaceful inhabitants of the land, 
produced, besides the documents found on the "Arabia" at 
the time of capture, bills of lading and manifests, other docu- 
ments enumerated in a special list, from the contents of which 
he suggested that the following facts were established. 

On- the 30th May 1904, the Portland Flour Mills Company, 
of Portland (Oregon), telegraphed to Messrs. Dodwell & Co., at 
Yokohama, offering 10,000 bags of flour marked "Pagoda" to 
be loaded in June at a price of 3.40 Mexican dollars. In reply 
Dodwell & Co. telegraphed on the 2nd June that they accepted 
the offer in respect of a quantity of 5,000 bags. In a letter 
dated June 10, 1904, the Portland Flour Mills Company, referring 
to the above-mentioned telegrams, confirmed the sale to DodwelL 
& Co. of 5,000 quarter bags of flour marked " Pagoda," at 3.40 
Mexican dollars per bushel for what was described as " the usual 
June shipment to Kobe." 

It was also stated that the Company counted upon shipping 
this flour by the " Arabia," which was expected to sail about 
the 28th June. 

The "Arabia," as seen from her log-book, actually left 
Portland on the 2nd July, and on the 9th July 1904 she was . 
detained in the Pacific Ocean at a distance of about 90 to 100 
miles from Yokohama by a cruiser squadron under command of 
Rear-Admiral Jessen. 

The relatively insignificant part of the cargo consigned to 
Messrs. Dodwell & Co., and the contents of the foregoing corre- 
spondence^ apart from the fact of the goods being addressed 
to an English firm, point to the conclusion that there was no 
question here of carrying contraband for the requirement of the 
enemy government, but only for the peaceful trade of subjects of 
a neutral power. 

This conclusion receives further support from a whole series 
of other letters produced from the Portland Mills Company to 
Messrs. Dodwell & Co., at Yokohama, dated the 28th August 
and 22nd May 1901, 9th September 1902, 16th April 1903, 
and 1st January 1904. From this correspondence, covering a 
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period of three years, it appears that before the war between 
Russia and Japan had commenced transactions were continually 
made at regular intervals between the American Flour Mill Co. 
at Portland and Dodwell & Co. for the sale and shipment to Yoko- 
hama and Kobe of various flours, including the flotvr marked 
" Pagoda." Consequently there is nothing unusual which could 
be attributed solely to the circumstance of the war, in the fact 
that such a transaction was made in June of this year in regard 
to the 5,000 bags of flour marked " Pagoda." This parcel could 
no more be supposed to be contraband of war than all previous 
shipments of their flour in former times when there was no war. 
Finally, he presented a telegram from the British Vice- 
Consul at Kobe certifying that Dodwell & Co. conducted a 
regular trade in flour at Kobe, and that the 5,000 bags of flour 
marked "Pagoda" on the "Arabia" actually belonged to this 
firm and were intended for use by local bakers, and submitted 
that the documentary evidence was conclusive that the flour 
in the 5,000 bags was intended for peaceful and neutral purposes 
and was not liable to condemnation . 

Having heard the verbal arguments of Sworn Advocate 
■Sheftel and the opinion of the Acting Procurator, the Supreme 
Prize Court finds that the decision of the Vladivostock Prize 
Court in the present case is open to reconsideration by the 
Supreme Prize Court only in respect of the condemnation of 
two parcels of flour, namely, a parcel of 500 bags marked 
" Castle Peerless " consigned to Kobe to Castle Brothers (the 
German firm Runge and Thomas, of Kobe), and a parcel of 5,000 
bags marked " Pagoda " consigned to Kobe to the firm of 
Dodwell & Co., as to which appeals have been lodged. 

As regards the condemnation of the cargo consigned to 
Japanese ports, in the absence of an appeal, the decision must 
remain in force. So, also, must the decision of the Vladivostock 
Prize Court as to the regularity of the detention of the " Arabia " 
in accordance with Articles 2, 3, 15, and 17 of the Regulations 
relating to Naval Prizes,*' firstly, because there were no 
arguments put forward against this decision, either in the appeal 
or in the petition of the attorney of Dodwell & Co., and, secondly, 
because on the detention of the steamer there was found amongst 
the cargo discovered on board 466 tons of flour and 542 tons of 
railway goods consigned to Japanese ports, to parties whose 
names as appears from the protocol drawn up on the detention of 
the steamer, were not specified, and were unknown to the master 
•of the steamer. The discovery on board the steamer of .railway 
goods (boilers, platforms, wheels and parts of bridges), which in 
accordance with Article 6 (9) of the Imperial Order of the 14th 
February 1904f constitute contraband of war, justified the 
detention of the steamer in accordance with Article 37 (2) of the 

* App. A. t App. 0; 

D 2 



52 The "Arabia." 

Instructions of 1900.® The weight of the contraband cargo and 
the names of the parties to whom the flour was consigned 
were shown by the protocol drawn up by the Vladivostock 
Prize Court on the 16th June after the steamer had been 
brought to Vladivostock and translations made of the documents 
in a foreign language. It must, therefore, be taken that the 
detention of the "Arabia" with the whole of her cargo was 
regular. 

On examination of the appeal, the Supreme Prize Court 
finds that the Vladivostock Prize Court regarded the two parcels 
of flour above-mentioned as lawful prize and liable as such 
to condemnation, because they were consigned to two private 
trading firms, and were being carried to Japanese ports, and 
in view of this they were, in the opinion of the Court, contraband 
of war within Article 6 (9) and (10) of the Imperial Order of the 
14th February 1904.| This conclusion cannot be considered as 
correct, for the following reasons : — International Law divides 
articles which may be liable to condemnation into two categories, 
(Martens, vol. II., page 613), including in the first class as 
absolute contraband of war, all articles suitable for purposes 
of war and carried from neutral to belligerent countries ; 
they are always condemned. The second category comprises 
articles which according to their nature are not adapted only 
for war but can serve for peaceful as well as for war purposes ; 
such articles, when they are destined immediately for the 
requirements of the enemy's army or navy are liable to condemna- 
tion as conditional contraband of war. In accordance with this, 
the more widely accepted view of International Law, the 
Russian Regulations divide contraband of war into unconditional 
and conditional, declaring all articles enumerated in the first 
nine clauses of Article 6 of the Imperial Order of the 
14th February 1904, to be absolute contraband, while those in 
clause 10 are conditional contraband. The articles enumerated 
in clause 10 of Article 6 are held to be contraband of war 
only if they are carried on account of or destined for the enemy, 
i.e., when they are being carried for the enemy Government, 
contractors, army, navy, fortresses or naval bases, and not for 
private persons, the subjects of the enemy country, nor, a fortiori, 
for neutral governments or subjects. 

The actual existence of this condition, or at any rate the 
presence of data providing sufficient cause for suspecting its 
existence, must in every case be established by the consideration 
of all the circumstances of the case according to the rule which 
is generally accepted in practice by Prize Courts of all countries, 
that the whole onus of removing the suspicion which arises lies 
on the party who seeks to obtain a decision to the effect that the 
goods ought not to have been detained and cannot be condemned. 
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In applying this construction of the real meaning of clause 10 
to the present case, and taking into consideration that the 
cargo referred to in the appeal (two parcels of flour in 5,000 
aud 500 bags) belongs to the category of articles mentioned in 
clause 10 and that by the evidence produced in the case it 
has been established that this cargo was shipped to two neutral 
private trading firms, that there was no evidence in the case that 
the cargo was destined for the Japanese Government, army, 
navy, fortresses or naval bases, that the assertion of the Procurator 
of the Vladivostock Prize Court in his replies to the appeal to the 
effect that Dodwell & Co. were contractors to the Japanese 
Government has not been confirmed, the Supreme Prize Court 
arrives at the final conclusion that the finding of the Vladivostock 
Prize Court that this cargo was liable to condemnation as 
lawful prize was not in accordance with Article 6 (10) of the 
Imperial Order of the 14th February 1904 s ", nor in accordance 
with Articles 12 and 13 of the Regulations relating to Naval 
Prizes"]", and therefore determines : — 

That the detention of the steamer " Arabia " was regular, 
that so much of the decision of the Vladivostock Prize Court 
as is the subject of this appeal must be reversed, and that 5,000 
bags of flour marked " Pagoda" consigned to the firm Dodwell 
& Co. at Kobe, and 500 bags flour marked " Castle-Peerless " 
consigned to Castle Brothers at Kobe, must be released, and that 
the rest of the decision of the Vladivostock Prize Court against 
which there has been no appeal must remain in force. 
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54 
THE "KNIGHT COMMANDER." 

Neutral ship — Cargo of materials for railways, bridges and tramways, telegraph 
wire, nails, &c. — Destination for enemy port — Detention — Destruction- 
Recognition of validity of capture — Function of Prize Court in respect of 
the act of destruction — Authority of writers on International Law — 
Claims in respect of cargo not to be the subject of direct application to 
Supreme Prize Court — Goods capable of use in war — Condemnation — 
Goods suitable only for peaceful purposes — Basis of Compensation. 

The " Knight Commander " was captured on a voyage from New York 
to Yokohama and Kobe, via Singapore, Manila, and Shanghai, carrying a 
cargo of material for railways, bridges, and tramways, and other goods. 
After leaving Shanghai she was captured by a Russian cruiser. No manifest 
or bills of lading were produced ; there was evidence on board that part o£ 
the cargo was to be carried to Chemulpo and that the master was aware 
that the ship was liable to capture. She was destroyed on the ground that 
there was not sufficient coal to take her to a Russian port. 

Held by the Yladivostock Court and by the Supreme Prize Court that 
more than half the cargo was contraband and that the ship was consequently 
liable to condemnation, and that the question of the regularity of the sinking 
of a captured ship was a matter only for the superior officer of the person 
who gave the order for the sinking and not for the Prize Court. 

On claims for compensation in respect of particular parcels of cargo not 
the subject of the decision of the Supreme Prize Court : — 

Held by the Libau Prize Court that the following goods were liable to 
condemnation as contraband when destined for enemy ports irrespective of 
the evidence as to the purpose for which they were intended : — 

Cast-iron wheels and axles suitable for railways ; wire suitable for 
telegraphs and telephones ; parts of wagons for electric tramways ; ball 
valves, hydrometers, steam-cocks, oilers and lubricators useful for steam 
boilers or locomotives ; blades for shovels ; nails suitable for shoeing. 

That the following goods were not liable to condemnation as con- 
traband : — 

Tinned salmon and slates not destined for the enemy; shovels not 
adapted for trench digging ; iron pipes not suitable for steam boilers ; tin 
sheets ; pencils ; steel hoops for packing ; wire nails destined for trading 
purposes ; typographer's colours ; turpentine ; wire not suitable for tele- 
graphs or telephones ; instruments for boring naphtha wells ; skins and 
rubber goloshes ; drilling machines and lathes ; other articles suitable only 
for peaceful purposes ; personal effects of the crew. 

Held further that, the presenting of claims direct to the Supreme Prize 
Court being irregular, interest on the value of the non-contraband goods 
destroyed should only be allowed from the date on which the claims were 
presented to the Port Prize Court. 

Held by the Supreme Court, reversing the decision of the Libau Court, 
that the cases of tinned salmon consigned to a Japanese trader were 
contraband, there being no evidence as to the purpose for which they were 
required. 

Held by the Supreme Court, affirming the decision of the Libau Court, 
that parts of wagons for electric tramways were contraband, and that all the 
articles enumerated in Article 6 of the Imperial Order of the 14th February 
1904 were absolute contraband except those included in clause 10. 

The " Knight Commander," a British steamer of 4,305 tons, 
(gross), left Wusung laden with a general cargo on July 20th 
1904 ; on the 24th, near the entrance to the Gulf of Tokio, she 
was captured and sunk by a Russian squadron : — 

The judgment of the Supreme Prize Court contained the 
following statement of the facts : — 
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On the 11th (24th) July 1904, at about 6.30 in the morning, a 
separate division of cruisers, under the command of Rear-Admiral 
Jessen, consisting of the cruisers "Rossia," " Gromoboi," and 
" Rurik," while in the Pacific Ocean, in latitude 34° 21' N. and 
138° 53 ' 5' E., sighted a merchant steamer. The cruiser " Rossia" 
gave chase, and when within 15 to 20 cables' length hoisted the 
signal to "stop," and fired two blank shots in succession and 
then, as the steamer continued her course at full speed towards 
the entrance to the Gulf of Tokio, two live shots across her 
bows. It was only then that the steamer stopped and hoisted 
the British merchant flag. By order of the Commander of the 
detachment, the cruiser " Rossia " hoisted the signal " Master to 
come on board with papers," but as these instructions were not 
carried out a party with Lieutenant Gavrishenko and Sub-Lieu- 
tenant Baron Aminov at its head was dispatched to examine the 
steamer, her documents, and cargo. On examination, it appeared 
that the steamer was the " Knight Commander," of British 
nationality, and that she was on a voyage, under the command 
of Captain Durant, to Japan, with a cargo consisting of railway 
materials, bridge parts, machinery, and general goods. The 
master was able to produce no documents for this cargo. The 
inspection of the holds by the above-named officers, however, 
showed that they were nearly filled with contraband of war, 
while the remaining portion of the cargo appeared to constitute 
an insignificant portion of the whole. After the inspection of 
the steamer, Lieutenant Gavrishenko returned to the cruiser, 
bringing the master and the documents with him. After having 
questioned Captain Durant as to the reason for the absence from 
the papers produced by him of bills of lading for the cargo, and 
having learnt from him that the coal on board the steamer was 
sufficient only for four days, Rear-Admiral Jessen informed him 
that, as the steamer was liable to condemnation, and the coal 
was insufficient to take her to a Russian port, she would be 
destroyed. Half-an-hour was allowed for the transfer of the 
crew: At 8.32 Captain Durant returned to his steamer. When 
all hands had been taken off, the "Knight Commander" was 
sunk by explosive shells at 9.15. 

On the return of the division from its cruise, the case was 
submitted for judgment to the Vladivostock Prize Court. 

On the 24th of July (6th August) 1904 the Vladivostock 
Prize Court gave judgment condemning the ship. 

Decision of the Vladivostock Prize Court. 

By order of His Imperial Majesty, the Prize Court of the 
port of Vladivostock, on the 24th July (6th August) 1904, met 
and heard the case of the capture by a detachment of cruisers 
of the Pacific squadron on the 11th (24th) July in the Pacific 
Ocean of the British merchant steamer " Knight Commander." 
The following members were present : — 
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President Major-General Kniper ; 

r Captain of the Second Rank Simonov, 

,, , \ Lieutenant-Colonel Jiigerman, 

Members - j Au]i( , Councillor Stein> 

(. Collegiate Secretary Chebanenko ; 
Procurator Titular Councillor Lazarevski ; 

Secretary - Collegiate Secretary Engelhard t ; 

The facts of the case are as follows : — 

On the 11th (24th) July 1904, about 6 a.m., a separate divi- 
sion of cruisers under the command of Rear-Admiral Jessen, 
consisting of the " Rossia," the " Gromoboi," and the " Rurik," 
while in the Pacific, in latitude 34° 21' N. and 138° 53 5' E. • 
sighted a merchant steamer. The cruiser " Rossia " gave chase, 
and when within 15 to 20 cables' lengths hoisted the signal 
"stop," and then sent in succession two blank shots, and 
then two projectiles across her bow as the steamer continued 
on her course at full speed towards the entry into the Tokio 
Gulf. Only then did the steamer stop and raise the British 
commercial flag. By order of the Commander of the detach- 
ment the cruiser "Rossia" hoisted the signal "Master come 
on board with papers," but as this order was not obeyed a 
party, headed by Lieutenant Gavrishenko and Sub-Lieutenant 
Baron Aminov, was sent on board to examine the steamer, 
papers, and cargo. The examination showed that the steamer 
was called the " Knight Commander," of British nationality, 
J. R. Durant, master ; that she was on a voyage to Japan 
with a cargo consisting of railroad material, bridge material, 
machinery, and various articles ; that the master of the steamer 
was not able to present any documents for the cargo, but the 
examination of the holds by the above-named officers made it 
evident that they were filled with contraband of war ; the other 
cargo evidently constituted only an unimportant fraction of the 
entire cargo. After examination of the steamer, Lieutenant 
Gavrishenko returned on board the cruiser, bringing the master 
and documents along with him. Having inquired of the master, 
Durant, the reason why there were no bills of lading for the 
■cargo among the papers presented, and having learnt from him 
that the steamer only had coal for four days longer, Rear- 
Admiral Jessen declared to the master that as the steamer was 
subject to condemnation, and could not be taken to a Russian 
port, on account of shortage of coal, she would be destroyed. 
Half-an-hour's time was given for the removal of the crew. At 
8.32 the master returned on board his vessel and upon removal 
of all hands on board she was sunk by explosive shells at 9.15. 

On the return of the separate detachment of cruisers from 
sea, the sinking of the -said steamer was submitted to the 
examination of the Prize Court of the port of "Vladivostock. 

* To the south of Japan about 80 knots from Yokohama between Iro 
Saki (cape) and Shiohi To (islands). 
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When the ship's papers, presented by her master, Durant, 
"were examined it became plain that the steamer " Knight 
Commander " was British, built at Jarrow in 1890, of 9,620 tons 
displacement, of 4,305 '53 gross tons, 2,716 '32 registered tons, 
of 11 knots speed, registered at the port of Liverpool, official 
number 97,801, and belonged to Robert Low Greenshields, of 
Liverpool. From the entries in the log-book, and from the 
statements of the master, it appeared that until December 1903 
the vessel made voyages between Calcutta and other East India 
ports. In December she was chartered by the Austrian Lloyds 
for a trip to Trieste and Venice. In Venice the steamer was 
chartered by an Austrian firm of Trieste to carry coal, 
machinery and private cargo to Messina, and from there to 
Palermo to load 25,000 cases of lemons and general cargo for 
New York, where the charter lapsed. In New York the 
steamer was not chartered by anyone, but gradually received 
various cargo, and was sent by orders of the agents of the ship- 
owner, to the ports of Singapore, Manila, Shanghai, Yokohama, 
and Kobe, where this voyage was to end. 

With regard to the cargo, as the master, Durant, did not 
present any bills of lading, or even the manifests, the Court 
could only form an idea as to that part of the cargo which was 
addressed to the Japanese ports Yokohama and Kobe, that is 
to say, how much was in the steamer at the moment when she 
was captured by the Russian cruisers. Only the following 
materials were at the disposal of the Court to enable it to 
determine the character and amount of such cargo : the 
evidence of the officers of the Imperial fleet, Gavrishenko and 
Baron Aminov ; the declaration of Captain Durant ; the entries 
in two private memorandum books presented by the latter. 
From these data, when carefully compared, we may conclude 
that the cargo, at the moment when the steamer was seized, 
consisted of the following articles : rails, bridge materials, 
various railroad materials, steel, sheets of steel, nails, wire, 
pipes, wheels, tar, acids, shovels, and a small quantity of 
assorted cargo consisting of paints, clothing, leather, sail-cloth, 
tin, hardware, wood, and small articles such as ink, perfumery, 
soap, &c. It may, therefore, be considered as fully proved that 
the "Knight Commander" was captured by the Russian 
cruisers while carrying contraband of war to enemy ports. As 
above mentioned, Captain Durant did not present any docu- 
ments as to the cargo. When asked by the Court to give an 
explanation of this circumstance, he answered that in New York 
he had only given a power of attorney to the agents of the ship- 
owner to sign the manifests ; that he saw some of the manifests 
for the first time in Shanghai in the office of Arnold Karberg, 
but that he had never received copies either of the bills of 
lading or of the manifests, nor had he signed any bill of lading. 
Captain Durant could not remember whether he had or had 
not sworn to the ship's manifest as required by law, and the 
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absence from the papers of the New York clearance he could 
not explain otherwise than by its having been lost. 

Before a vessel receives permission to leave a port certain 
formalities must necessarily be attended to ; on board of a vessel 
there should be copies of bills of lading, and in any event the 
manifest of the cargo taken on board ; in America the fulfilment 
of these formalities is enforced with special strictness, a fact 
which Captain Durant himself confirms in his letter of the 3rd 
March 1904 to the shipowner from Messina ; and, consequently, 
without his signature to the manifest, with the prescribed oath 
certifying that the goods mentioned therein are the same as have 
actually been shipped on board the vessel and are destined for 
the ports named in the manifest, he would in no case have been 
given free " pratique " at New York. That such " pratique " was 
received by him is shown by the fact of his having landed at 
Manila the part of his cargo consigned to that port. That he 
could not have been allowed " pratique " without signing a 
manifest is corroborated by the fact that in Manila he had to 
sign upon oath a manifest which merely declared that in that 
port he took in no cargo. That a manifest signed by the master 
in New York and a clearance from that port should have been 
with him is apparent from the circumstances, firstly, that the 
Manila manifest and clearance were found among the docu- 
ments presented by him, and, secondly, that on the leathern 
case bearing the inscription "Steamer Knight Commander" is 
printed as a guide for the master a list of documents which must 
be on board, and among them are mentioned bills of lading, 
manifests, and port clearances. In this way Captain Durant 
could not have failed to remember whether he signed a manifest 
in New York or did not, and must have had a clearance from the 
said port, and a manifest of the cargo signed by himself. The 
plea of Captain Durant of a slip of memory, and of a probable loss 
of these documents as the cause of their absence, cannot be 
accepted as true. The destruction of these documents by 
Captain Durant as compromising his vessel, or, at least, their 
intentional concealment, is the only possible explanation. 

The insincerity of Captain Durant's explanations may be 
inferred from his business correspondence with the shipowner, 
which the Court found in a copy letter book delivered to the 
Court with the other documents. From this book, Avhich Captain 
Durant acknowledges to have belonged to him, and which 
contains copies of letters written in his own hand, the following 
quotations deserve attention, for they disclose very vividly both 
the true character of the voyage of the vessel and the relation to 
the obligations of neutrality on the part of the shipowner and 
master : — 

Page 422 of the copy letter book. — " New York, April 15, 
1904. — . . . . The work of loading is going very slowly with 
us owing to the character of the cargo ; for nearly two entire 
days we have been loading parts of bridge material weighing 
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each from 6 to over 7 tons. Our agent telegraphed to Chemulpo 
to have adjustments prepared there for discharging them, but 
until now no answer was received. Thus, I shall have to get 
the suitable tackle and heavy beams in order to unload this 
part of the cargo, and to have done with it, I shall probably- 
even sell it at a loss. For our ship the bother with the 
cargo is exceedingly costly, for we are short both of suitable 
pulleys and of ropes " 

Page 424.— " New York, April 22, 1904.—. ... I regret 
to be compelled to apprise you that we are still loading veiy 
slowly owing to the character of the cargo we have to handle. 
We are putting the bridge material into No. 1, which is 
designated for Chemulpo. / . . ." 

Page 443. — " Shanghai, July 19. — .... As far as I coxild 
learn from Messrs. Arnold Karberg, the attempt to go to Chemulpo 
at the present time is dangerous. They earnestly advised me, 
if I should still attempt to go, to go first southerly and then 
turn direct westwards before approaching. I have no intention 
of renouncing the responsibility, but T cannot see why we should 
go to face a catastrophe. Until the receipt of your letter 
yesterday I was under the impression that we were to land 
cargo at Chemulpo. Our last safe port on leaving here will be 
Kobe. You may feel confident that I shall carefully consider 
this circumstance, as well as whether it will be safe to go 
further or not. I am afraid that the ship will be down by 
the bow considerably after discharging the (present) cargo 
for Kobe, for when we - were loading, the holds Nos. 2, 4, and 1 
were the only ones where we stowed away the main part of the 
bridge material " 

The above quotations from the correspondence show, firstly, 
that the vessel was far from being a passive instrument for the 
transport of military contraband to the enemy's ports, but, on 
the contrary, that her owner took a most active part in this 
operation. Secondly, that the final destination of the " Knight 
Commander," so carefully concealed, was not Yokohama or 
Kobe, but Chemulpo, or, in other words, the Japanese army. 
And, thirdly, that the true character of the cargo as well as its 
destination and that of the steamer were known to Captain 
Durant. Being ignorant of the fact that among the papers 
presented to the Court was his own letter-book, Captain Durant 
made the declaration that the bridge material was consigned to 
Kobe, and that he was not aware that railroad materials 
constituted contraband of war. Such clear insincerity on the 
part of Captain Durant in his testimony before the Court, as 
well as the proved suppression by him of a whole file of very 
important papers as to ship and cargo, led the Court to conclude 
that it would be impossible to avail themselves of Captain 
Durant's evidence in deciding what proportion the contraband 
articles bore to the bulk of- the cargo in the steamer- when she 
was "captured. 
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The two memorandum books, Nos. 4 and 5, contain only the 
names and commercial marks of packages addressed to Yokohama 
and Kobe, without any mention of their weight or bulk, but they 
do not contain any notice whatever of the rails or railroad 
material in general in the ship which were alleged to be con- 
signed to Kobe. Among the documents and records presented 
to the Court, there was nowhere found the slightest mention 
of these materials. Finally, the memorandum books Nos. 4 
and 5 only represent private memoranda, being manifestly 
both incomplete and insufficient ; so that the only reliable and 
convincing data for the Court in determining the relative 
quantity of the contraband cargo on board the " Knight Com- 
mander" are the depositions of lieutenant Gavrishenko and 
Sub-Lieutenant Baron Aminov, who had searched the vessel. 

When examining the more spacious holds of the fore part 
of the ship, the former officer saw that the cargo in them 
consisted of railroad material in the form of disjointed parts of a 
bridge, of rails, pipes for boilers, waggons on springs, cogged 
wheels, angle iron, telegraph wire, and barrels with cement. 
In the stern holds, examined by both officers together, railroad 
materials predominated. Iron pipes in great quantity occupied 
one-third of the holds, and there were also parts of some 
machinery and ' their fittings ; and, lastly, in the central hold 
various iron parts in form of waggons or platforms were seen. 

Lieutenant Gavrishenko, upon searching the steamer jointly 
with Sub-Lieutenant Baron Aminov, came to the conclusion that 
her cargo consisted of railway material, and, if there was any 
private cargo, then only in a very insignificant quantity. 

Therefore the Court holds that the following facts are 
proved : — 

(1) The fact that the owner of the " Knight Commander " 
acted illegally in order to increase the resources of our 
antagonist, by transporting articles of contraband to him at 
Chemulpo, the immediate theatre of war ; 

(2) Suppression by the master of the said steamer of an entire 
file of important documents relating to his vessel and to his 
cargo, and undoubted knowledge on his part that he was 
conveying articles of contraband to the enemy ; and 

(3) The presence on the said steamship, at the time of capture, 
of contraband in quantity exceeding one-half of her entire cargo. 

On these grounds and taking into consideration the actual 
facts of the present case, as provided by Articles 5, 8-13, of the 
Regulations on Naval Prizes,* the Prize Court finds : — 

(1) That the British steamer " Knight Commander " was 
captured in a legal manner, in compliance with the rules laid 
down in Articles 2, 3, 15-17 of the Instructions! ; 

* App. A. t App. B. 
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(2) That the said steamer, having been captured while 
conveying contraband to the enemy in quantity exceeding one- 
half of her cargo, and the said contraband, are lawful prize ; 

And condemns the steamship " Knight Commander " and 
the contraband cargo on board her at the moment of capture as 
lawful prize. 



The owners of the " Knight Commander " appealed against 
the above decision to the Supreme Prize Court, and various 
owners of cargo also presented petitions to the Supreme Prize 
Court claiming compensation for the goods belonging to them. 

The Supreme Prize Court gave judgment on November 19th 
(December 2nd) 1905 dismissing the appeal of the shipowners, 
and remitting the claims of the cargo owners to the Port Prize 
Court. 

Decision of the Supreme Prize Court. 

By order of His Imperial Majesty, the Supreme Prize Court 
assembled on the 19th day of November 1905, at which were 
present : — 

President - Member of the Admiralty Coun- 

cil, Adjutant-General Admiral 
Kaznakov ; 
C Admiral Kuprianov, 
Members of the Admiralty \ Vice-Admiral Verkhovski, 
Council - - - 1 Vice-Admiral Diekhoff, 

L Vice-Admiral De Livron ; 
( Actual Privy Councillor Grave, 
Senators - - - < Privy Councillor Count Tiesen- 

(. hausen ; 
Member of the Ministry 

for Foreign Affairs - Privy Councillor Martens ; 
Acting Procurator - - Privy Councillor Steblin - Ka- 

menski ; 
Acting Secretary - - State Councillor Surin ; 

heard the appeal against the judgment of the Vladivostock 
Port Prize Court of the 24th July 1904, holding the steamer 
" Knight Commander" and the contraband cargo on board at 
the time of capture to be liable to condemnation. 

The judgment then set out the circumstances of the case 
as given above at page 54, and quoted the judgment of the 
Vladivostock Prize Court,* and proceeds : — 

Against this decision, the representative of the owners of the 
steamer and of the cargo, Sworn Advocate Bajenov, presented 
an appeal in which he submitted : — 

(a) On points of form— (1) That Article 36 of the " Instructions 
relating to the Stopping and Examining of Vessels " f was 

* See above, p. 55. t App. B. 
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not strictly adhered to, as the protocol of the examination of the 
steamer and the order to sink her did not bear the endorsement 
of Admiral Jessen specifying the reasons and the article of the 
Instructions under which the steamer had been captured. 

(2) That Captain Durant was interrogated, though not on 
oath, in the capacity of a witness, which is contrary to Article 64 
of the Regulations* according to which he, as a party interested, 
could. not have been examined in the capacity of a witness. 

(b) On points of substance — (1) That the conclusion derived 
by the Cotirt from the correspondence as to the insincerity of 
the explanations of the master and of his attitude in regard to 
the duties of neutrality can hardly be considered convincing. 

(2) That the charge brought against the master of having 
concealed documents is an assumption on the part of the Court 
for which there was no sufficient evidence. 

(3) That the judgment shows that as the Court possessed 
insufficient documentary proofs of the nature and quantity of 
the cargo, and considered the evidence of the master question- 
able, the evidence on which it relied in deciding the proportion 
of contraband cargo on board the " Knight Commander " was 
the evidence given by the officers who examined the vessel, viz., 
Gavrishenko and Aminov. 

Their evidence shows that the examination of the steamer 
was quite superficial, as they devoted attention only to such 
articles as, in their opinion, would be regarded as contraband 
of war, while one of them apparently included all iron ware as 
such, and the other thought that all articles of iron were 
railway material. Neither of them paid the slightest attention 
to the other goods, of which there were large quantities, as will 
be seen from books Nos. 5 and 6 produced in the case. 

Only a superficial examination could have led to such 
results, and in fact, in examining a loaded hold of a depth of 
.35 to 40 feet through the hatchway from above, it* would have 
been possible only to see the articles nearest to the hatchway. 
The examination is proved to have been only a perfunctory one 
by the evidence of Gavrishenko, in which he states "that he 
had no time to open the cases, as he had orders from the cruiser 
to hurry." 

According to the Imperial Order of the 14th February 1904,| 
Article 6 (7) and (9), " are deemed to be contraband of war 
" every kind of marine engines and boilers, mounted or nn- 
"" .mounted, and articles for the installation of telegraphs, 
" telephones, or for the construction of railroads." It is clear 
from this that every kind of machinery and iron ware does not 
-constitute contraband of war, but only such as are intended for 
a specific purpose. The evidence quoted above only shows that 
rails and parts of bridges were included in the cargo, and that, 
as seen by the eye, they occupied two-thirds of two of the five 
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foreholds, while the nattire of the remainder of the cargo, 
consisting of a considerable quantity of articles of iron, cases, 
casks, &c, could not have been and was not determined by the 
witnesses. 

Taking all this together, it gave no basis for holding the 
cargo to have been contraband to the extent of more than half 
the total, even if the rails and parts of bridges were deemed so. 
and the conclusion, unsupported by any exact figures or by 
documentary evidence, was quite arbitrary. Consequently the 
only steps that should have been taken in the present case were 
to capture the steamer and take her to the nearest Russian port 
to land the contraband cargo (observation to Article 37, section 
2 {b) of the Instructions"*) ; in no case should she have been sunk. 

Her conveyance to a Russian port would scarcely have 
presented any difficulty, because, firstly, she had about 120 tons 
of coal on board, which, at a speed of 10 knots, would have 
been sufficient for four days, i.e., a distance of nearly 1,000 
miles, while the nearest Russian port, Korsakoff, on the Island 
of Sakhalin, is reckoned to be about 750 miles from Yokohama ; 
and, secondly, although the vessel was stopped 15 miles off the 
entrance to the Gulf of Tokio, the enemy was not to be seen, nor 
was there any evidence of his proximity. Yet it was precisely 
because of these circumstances, which were considered to be 
extraordinary, that the steamer was sunk. 

The Prize Court, in determining the question as to the 
quantity of the cargo, was guided by the same data as the naval 
authorities ; if it had followed Article 71 of the Regulations 
relating to Naval Prizes,! according to which, in cases of this 
kind, the owners of the cargo should have been summoned to 
attend, the Court would probably have had before it sufficient 
evidence to show that the cargo was not contraband of war. 

In view of all the foregoing, the appellant requests the 
Supreme Prize Court to annul the decision of the Vladivostock 
Prize Court and to declare the sinking of the " Knight 
Commander " to have been irregular, and to give compensation 
to the owners of the steamer and of the cargo 

In reply, the Procurator of the Vladivostock Prize Court 
submitted a report, in which he stated that Article 40 of the 
Instructions on procedure in stopping, examining, and seizing 
captured vessels and cargoes'*' authorises commanders of 
Imperial cruisers, in certain cases, to burn or sink captured 
vessels. There can be no doubt that as the " Knight Com- 
mander " was discovered in the act of conveying contraband of 
war to the enemy's ports, and a whole series of ship's papers 
were not forthcoming, she was liable to capture. Consequently, 
in view of the extraordinary circumstances referred to, the 
commander of the detachment of cruisers was fully entitled 
to issue orders for her destruction. In the observation to 
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Article 40 of the Instructions* it is distinctly stated that, 
although Article 21 of the Regulations relating to Naval Prizesf 
permits the burning or sinking of a captured vessel on the 
personal responsibility of the commander, yet the latter is in no 
way held responsible when the captured vessel is actually liable 
to condemnation as a prize, and the extraordinary circumstances 
in which the Imperial ship may be situated unquestionably 
demand the destruction of the captured property. In the 
present case such circumstances were the lack of sufficient coal 
to take the steamer to a Russian port and the impossibility of 
furnishing it to her on account of the heavy sea and the close 
proximity of the enemy's shores. This latter circumstance was 
entirely due to the fault of the master of the " Knight Com- 
mander," who, notwithstanding two blank shots having been 
fired from the cruiser " Rossia," continued his course at full 
speed towards the entrance of the Gulf of Tokio. In Article 3' 
of the Instructions* the results of such action on the part of a 
neutral steamer are provided for in the following manner : — 

" Any vessel which has made a clear attempt to escape from 
a cruiser, in consequence of which the latter has been obliged to 
pursue her and to use force to stop her, is liable to be seized ; 
it is, however, open to the commander of the cruiser, if he 
consider it desirable, after stopping the vessel, to subject her to 
an examination as a preliminary, and make his further action 
depend on the result of the examination." 

In the present case, therefore, it was only optional on the 
part of the commander of the cruiser to make a preliminary 
search of the "Knight Commander," and the appellant has no 
ground for insisting on the necessity of doing so in view of the 
evident intention of the " Knight Commander " to escape from 
the cruiser. In issuing orders for the search, the commander 
was. acting spontaneously so as to obtain more accurate details 
relating to the captured steamer : the provisions of Article 40 of 
the Instructions* as to taking off the crew of the steamer and the 
documents were strictly carried out. The cargo was not taken 
off for the same reasons as prevented the supply of coal to the 
" Knight Commander " from the squadron. 

With regard to the examination of the steamer and her 
cargo by Lieutenant Gavrishenko and Sub-Lieutenant Aminov — 
an examination alleged by the appellant to be a superficial one 
— the question arises as to the manner in which this examination 
should have been carried out, in the absence on board the 
steamer of all shipping documents (entries in private note-books 
cannot, of course, be reckoned as ship's papers). The difficulties; 
of such an examination are fully foreseen in Article 23 of the 
Instructions,* under which the officer, must first consider what 
cargo, according to the papers, gives rise to the most suspicion. 
In the absence of all papers, the duties of the examining officer 
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become in the highest degree difficult, but for the consequences 
of such difficulties the owners of the vessel and cargo can only- 
blame themselves, or their agents who fail to supply the master 
with the necessary papers, or the master or anyone else they 
please, but not the examining officer. In view of the absence of 
all particulars respecting the cargo, it is impossible to insist upon 
the necessity of examining all the holds of the vessel and all 
the.articles constituting her cargo ; to take them out of the holds 
and open the cases would have been difficult in the present case, 
considering the extraordinary circumstances attending the place 
of capture of the steamer, and the nature of the cargo, of which 
the parts of bridges alone, with all the facilities at the port of 
New York, occupied about twenty days to load. In order to 
obtain an accurate idea as to the contents of the steamer, it 
would have been necessary to unload her, which was impossible 
at sea, and therefore the examination of the steamer, which, as 
stated above, was not in the present case compulsory, could only 
be done by the above-named officers within the limits of 
practicability. The conviction of both officers arrived at as the 
result of this examination was that the greater portion of the 
cargo of the "Knight Commander" constituted contraband of 
war. As the master, on his part, was not in a position to 
produce any documents disproving this conviction, the infor- 
mation supplied by the above-named officers was the only 
basis on which the commander of the detachment could 
determine the character of the cargo and the relative amount 
of the same, and this led him to assume that the " Knight Com- 
mander" constituted a lawful prize. The decision of the Prize 
Court confirmed this supposition, and therefore in this respect 
neither the commander of the cruiser nor the commander of 
the detachment can be held responsible (Article 40 of the 
Instructions, observation).* 

Let us now consider what data were in the possession of 
the Court in the investigation of the present case. All material 
proof lies at the bottom of the sea-. Neither bills of lading, nor 
manifests, nor other documents of any other kind for the cargo 
were found among the papers produced by Captain Durant. In 
the two note-books with private entries respecting the shipment 
of the cargo certain omissions were disclosed, and these probably 
intentional, as rails, bridge parts, and goods for railroads in 
general, which are unquestionably contraband of war, were 
omitted. If the original owners of the cargo had been summoned 
to the Court, this question would still have remained unsolved, 
inasmuch as, on account of the disappearance of all material 
proof, it would have been easy to fabricate such documents in 
which the rails and bridge work seen by our officers could have 
been described as common iron beams and building materials 
intended for some foreign private individual or firm in Japan, 
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or in which the quantity of contraband of war could have been 
reckoned out to have constituted less than half of the total 
cargo. In all prize cases the captor appears as respondent, 
and the burden of proof in justification of his action does not 
lie with him, but it rests with the other party to prove that 
his action was not justified. This rule is universal. Documents 
which were not on board the steamer at the time of capture, but 
were drawn up afterwards, and which are incapable of verification 
on account of the disappearance of corresponding material proof, 
cannot be considered as evidence, and therefore to summon the 
owners before the Court merely to submit such evidence would 
be useless. Still less could the explanations of Captain Durant 
as to the character of the cargo have had any decisive influence. 
It was, indeed, impossible, as he was the representative of the 
interests of the owner of the steamer and the owners of 
the cargo, to expect any explanations from him other than 
such as were intended to clear them ; and he hastened to 
confirm this supposition by declaring to the Court, in spite 
of the information contained in his own correspondence, that he 
was not aware that his vessel was engaged in the conveyance 
of contraband, and that he did not know that the cargo of 
railway materials constituted contraband. In addition to this, 
there is another circumstance which prevents the Court from 
utilising this part of Captain Durant's evidence, viz., the 
unquestionable concealment by him* of documents having 
reference to the cargo. 

The appellant explained the absence of bills of lading as 
probably due to the fact that they had been forwarded earlier by 
post. In all other cases, however, of the capture of neutral 
vessels which have come before the Court for judgment, the 
usual copies of bills of lading and of manifests were produced 
by the masters. Even if the explanation of the appellant 
were accepted, the question arises as to why the latter did not 
consider it necessary to explain also the absence of the 
manifests which should certainly have been in Captain Durant's 
possession, signed by himself and bearing upon them an 
affidavit as to their accuracy. It would be interesting to know 
on what grounds the appellant wished the Court to form an 
opinion as to the character of the cargo of the steamer, seeing 
that both bills of lading and manifests are now destroyed. On 
the one hand, the appellant considered these documents to be • 
of no essential value, while on the other, a few lines further in 
his appeal, he said that it would, of course, have been more 
convenient if Captain Durant possessed the bills of lading, or 
copies, in which case the steamer would hardly have been 
stopped. In these words, which make the fate of the steamer 
and her cargo dependent upon the original lading documents 
being on board, the appellant attached very great importance 
to them in a way which could not be more positive and 
more inconsistent with his first assertion. I cannot but agree 
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with the appellant, that it would have been more convenient 
to Captain Durant to have had the shipping documents 
with him. But evidently Captain Durant himself was of a 
different opinion ; according to his ideas, it would seem that 
to have the bills of lading or an accurate list of the goods 
shipped at New York was very far from being as convenient 
for him as the appellant thinks. The manifest of the port of 
Manila, which stated that the "Knight Commander " did not 
ship any cargo at that port, was quite convenient for him, and 
was actually found among the papers produced by Durant. 
It is to be regretted that in the argument of the appellant this 
contradiction remains unexplained. Concluding the examina- 
tion of that part of the appeal which refers to the absence 
from the "Knight Commander" of all lading documents 
whatever, I consider it my duty again to lay stress on one 
circumstance referred to by the Court in its decision. In the 
leather case, or portfolio, with the inscription " Steamer Knight 
Commander," intended for keeping ship's papers, was printed 
" See that the following usual papers are in the case on 
departure for sea and on arrival in port." As bills of lading 
and manifests were included in the papers enumerated, there 
can be no justification, in view of such a clear reminder to the 
master of this part of his duty, for his having failed to observe 
these instructions. 

As regards the question of the relative proportion of contra- 
band cargo, the Court was guided exclusively by the data 
obtained from the examination of the steamer by Lieutenant 
Cavrishenko and Sub-Lieutenant Aminov. In addition to the 
fact that a whole series of articles included in the cargo were 
omitted from the two private note-books, they do not contain 
any particulars whatever of the weight or bulk of the articles 
enumerated, neither does the'press letter-book containing the 
business correspondence of Captain Durant. But if additional 
data were actually required for the purpose of confirming the 
conclusion arrived at by the Court, they were supplied to the 
Court by Captain Durant himself during the sitting of the 
Court on the 24th July. 

As appears from the report of this sitting, Durant alleged that 
the whole cargo of the steamer at the time of capture consisted 
of 3,500 or 3,800 tons, or, maybe, 4,000 tons. We will take the 
most advantageous figure for the captain — 4,000 tons. Deduct 
from this 385 tons water and 110 tons coal — a total of 495 tons 
— there remains actual cargo'3,505 tons. Of this, according to 
Durant's evidence, 1,000 tons were rails. From the letters 
produced, from Durant to the shipowners, it would appear that 
loading of the bridge parts destined for Chemulpo occupied 
twenty days — from the 15th April to the 5th May. Under 
ordinary conditions, at a well-equipped port, a vessel loads at 
the least about 200 tons a day. Assuming, however, that special 
difficulties existed, caused by the shape and dimensions of the 

e 2 



68 The " Knight Commander." 

bridge parts, and that they were loaded on board ship at the 
average rate of 100 tons — or even, say, 50 tons — per day, even 
in the latter case 1,000 tons of bridge parts would have been 
loaded in twenty days, which, together with 1,000 tons of rails, 
amounts to 2,000 tons — that is, more than half the above-men- 
tioned 3,505 tons of cargo on board the " Knight Commander " 
at the time of her capture. Adding to this weight — whatever 
it may have been— the spring trucks with car wheels, angle 
irons, bars, and telegraph wires which were seen by Lieutenant 
Gavrishenko, and also the steel, steel plates, tar, and acids, as 
specified in note-books 4 and 5, we are driven to the same 
conclusion as the Court arrived at on the data at its disposal, 
viz., that the quantity of contraband on board the "Knight 
Commander " at the time of capture exceeded half the total 
cargo, and that consequently the steamer, as well as the contra- 
band part of the cargo, must be declared to be lawful prize and 
liable to condemnation. 

As regards the decision of the Court the appellant complains 
that the Court had cited only three extracts of the numerous 
letters, and these the most favourable for the conclusion arrived 
at. Why the appellant should have insisted on the contents of 
the remaining heap of letters, which had no reference to the 
voyage in question, it is difficult to say. However many extracts 
the Court might have quoted from this heap of letters, they 
would not have destroyed the importance of the three extracts 
which proved the wilful participation of the shipowner and 
master in the conveyance of contraband of war to the enemy. 
The wording of the extracts from the letters quoted by the 
Court is such as to leave not the slightest doubt as to the 
true character of the last voyage of the " Knight Commander," 
and the attitude of the owner and master towards the obligations 
of neutrality. 

_ Weighing the importance and relative strength of the 
evidence produced in the case, the Court could not have come 
to any other conclusion than that embodied in the judgment, 
and therefore its decision, declaring the " Knight Commander " 
and the contraband cargo on board to be lawful prize, liable 
to condemnation, was right. 

In addition to the explanations of the Procurator of the 
Prize Court, a report was received from the commander of the 
First Squadron of the Pacific Fleet, in reply to the appeal of 
the representative of the owner of the steamer, in which Rear- 
Admiral Jessen stated : — 

1. That Article 36 of the Instructions* clearly and distinctly 
requires that the protocol should be signed by the members of 
the commission and the commander only. 
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2. That the master, Durant, was not interrogated on oath, 
and that Article 64 of the Regulations* had not been infringed. 

3. The presence of contraband of war on the steamer was so 
evident that the Court did not care to go into the question 
concerning the resistance made by the steamer to her being 
stopped. On the order given to stop, the steamer proceeded at 
full speed, with the intention of getting under shelter of the 
land, and stopped only after the fourth shot with a projectile. 
It is doubtful whether a master of neutral nationality carrying 
an innocent cargo would have risked his life. 

The attorney of the owners of the " Knight Commander," 
Sworn Advocate Sheftel, submitted a petition supplementary to 
the appeal of Sworn Advocate Bajenov, together with 46 docu- 
ments, stating that: — 

1. The Prize Court was bound to decide first of all the 
question of the regularity of the sinking of the vessel and failed 
to fulfil this duty, infringing thereby Articles 50 and 74 of the 
Regulations relating to Naval Prizes.* 

2. According to the true interpretation of Article 21 of the 
Regulations relating to Naval Prizes'* and the observation to 
Article 40 of the Instructions,! only an enemy vessel, and not 
a neutral,. can be sunk; this is acknowledged by many autho- 
rities and by the Institute of International Law. 

3. In the case of the " Knight Commander " no extraordinary 
circumstances existed, in the event of which the law permits the 
sinking of a vessel. 

4. Neither the owner of the steamer nor the master were 
aware of the contraband nature of the cargo transported by the 
steamer ; this is proved by the fact that the cargo was received 
for transport before the declaration of the Russo-Japanese war. 

5. The charge against Captain Durant that he destroyed the 
bills of lading and manifests and concealed the destination of 
the cargo is incorrect. 

6. In reckoning the proportion of the contraband to the total 
cargo, the whole cargo received by the steamer while loading 
must be taken into account, and not the quantity of cargo on 
board at the time of capture. 

7. The Vladivostock Prize Court in its decision did not 
decide what cargo was subject to release as not being contraband. 

8. The quantity of contraband cargo on board the" " Knight 
Commander" at the time of capture constituted less than half 
the total cargo. It is proved by the documents that at the time 
of the capture of the " Knight Commander" she had on board 
about 4,700 tons dead weight, or 5,141 tons in weight and bulk, 
of which rails and accessories amounted to 979 tons ; bridge 
parts to 1,702 tons ; 300 pairs of wheels and axles to 212 tons ; 
and 400 wheels to 59 tons : a total of 2,952 tons ; this quantity, 
in comparison with the quantity of cargo on board on the 
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departure of the steamer from New York, namely, 6,857 tons, 
constituted less than half. 

Sworn Advocate Berlin presented a separate petition on 
behalf of the American Trading Company, the firms of Wasser- 
man and. Hilling, and of the Methodist Missionaries' Society, in 
which he pointed out that the surmise of the Court that the 
absence of the lading documents was due to concealment by the 
master was not supported, but, on the contrary, was disproved 
by the copies of the bills of lading now produced. The latter 
indicated the peaceful character of the goods and their actual 
destination. Special importance must be attached to them in 
view of the superficial and inadequate examination made by 
the officers. No serious importance can be attached to the 
depositions of the officers. The officers concluded that the 
cargo was intended for railway purposes, without close 
inspection, and by looking at it through the hatchway; a 
considerable portion of the cargo, being in bales and cases, 
was not examined at all, and remained unknown to them ; on 
the basis of these data, there can be no question of establishing 
the preponderance in the cargo of railway materials, or even of 
ironware. All the data lead to the conviction that the master 
had no reason for concealing the lading documents, if he had 
them. This surmise of the Court, therefore, ought not to be 
adopted as the basis of the decision. 

The examination of the master, although not taken on oath, 
was illegal, inasmuch as the master was the representative of 
the owners of the cargo, and a party in the present case, and 
therefore should not have been examined as a witness. The 
depositions of the master cannot serve as conclusive evidence, 
because he was examined under circumstances which excluded 
all possibility of his giving evidence calmly and conscientiously. 
His statement to the effect that he did not know the exact 
quantity of the various categories of the cargo is explained by 
his evidence that he never signed bills of lading, but only saw 
some of them at Shanghai. 

In violation of Article 71 of the Regulations relating to 
Prizes* the owners of the cargo were not publicly summoned 
to attend, and were therefore deprived of the possibility of 
explaining, and producing documents to prove, the real character 
and destination of the cargo. 

On the grounds that the examination of the steamer by the 
officers of the Russian cruisers gave no exact data for the 
determination of the contraband character of the cargo, and that 
the sinking of the steamer was therefore illegal, and the loss 
caused to his principals a matter for compensation, he submitted 
that the cargo on board the " Knight Commander," belonging 
to the firms of Wasserman, Hilling, and the American Trading 
Company, and to the Methodist Missionaries' Society, should be 
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declared not liable to condemnation ; and that the decision of 
the Vladivostock Prize Court on this point should be annulled, 
and the right of his principals to compensation for the value of 
the cargo sunk and the losses sustained by them should be 
recognised. 

To this petition were annexed : — 

1. On behalf of the American Trading Company, a power of 
attorney, the sworn depositions of Morze, eleven bills of lading, 
and eleven invoices. 

2. On behalf of the firm of Wasserman, a power of attorney, 
sworn depositions of Wasserman, and a copy of the bill of 
lading. 

3. On behalf of Hilling, a power of attorney, sworn deposi- 
tions of Kendill, five invoices, a sworn declaration of the 
American origin of the goods, and a copy of the bill of lading. 

4. On behalf of the Missionaries' Society, a power of 
attorney. 

Sworn Advocate Sheftel also submitted seventeen petitions, 
in which he sought on behalf of owners of goods and insurance 
companies compensation for the value of the goods referred to 
in the petitions on the ground that they were not subject to 
condemnation. These petitions were on behalf of — 

1. The London and Provincial Marine and General 

Insurance Company. 

2. The same Company and the British Dominions 

Insurance Company. 

3. The British and Foreign Marine Insurance Company, 

of Liverpool. 

4. The China Traders Insurance Company, of London. 

5. The Hong Kong and Shanghai Banking Company, of 

London. 

6. The Swiss General Assurance Company, of Zurich. 

7. The London Insurance Company. 

8. The Tokio Marine Insurance Company. 

9. The insurers of G. V. Taiser and others. 

10. The insurers of D. V. Taiser and others. 

11. The Marine Insurance Company, of London. 

12. The Mannheim Insurance Company. 

13. The Marine Insurance Company, of Liverpool. 

14. The Thames and Mersey Insurance Company. 

15. The Mutual Insurance Company, of London. 

16. The United States Lloyd. 

17. Francis Mulling. 

All the petitions were accompanied by powers of attorney in 
favour of Sworn Advocate Sheftel and by documents. 
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In comparing the decision of the Vladivostock Prize Court 
with the appeal lodged against it, as also with the circumstances 
of the case and the laws, the Supreme Prize Court finds : — 

In accordance with Article 11 of the Regulations relating to 
Naval Prizes,® merchant vessels of neutral nationality are subject 
to condemnation when they are caught in the act of carrying 
to the enemy, or to an enemy port, articles of contraband of war 
in quantity exceeding in bulk or weight half the total cargo, 
while such cargo is condemned under Article 12 (1), when it 
constitutes contraband of war carried to the enemy or to an 
enemy port. 

The literal interpretation of the Regulations quoted shows 
that, for the condemnation of a vessel carrying articles of 
contraband of war (other than appurtenances for fire-arms and 
stores and explosives), it is necessary to prove that this cargo 
exceeds in bulk or weight half the total cargo, while, for the 
condemnation of the cargo, it is entirely unnecessary to determine 
the proportion of contraband to the total cargo, as the condem- 
nation of the cargo depends entirely on whether it constitutes 
contraband of war, and not on the quantity transported. 
(Article 12 (1)). This distinction must be borne in mind in 
deciding the present case, and therefore, to justify the condem- 
nation of the cargo carried by the " Knight Commander," it is 
sufficient to prove that it constituted contraband of war, and was 
being carried to an enemy port, while the quantity of the 
cargo carried has no iinportance. On the other hand, for the 
condemnation of the vessel, it is necessary to prove that she was 
carrying contraband exceeding in quantity half the total cargo. 

Dealing, firstly, with the appeal of the attorney of the ship- 
owner, Bajenov, which does not dispute the conclusion of 
the Court respecting the carriage of contraband to enemy 
ports, and with the question whether it was proved that the 
" Knight Commander " had on board at the time of capture 
contraband of war in a quantity exceeding . in bulk or weight 
half: the total cargo, the Supreme Prize Court finds that accord- 
ing to the case of the other appellant, Sworn Advocate Sheftel, 
attorney of the shipowners, the " Knight Commander " at the 
time of capture had on board 5,141 tons of cargo, of which 979 
tons were rails and accessories, and 1,702 tons parts of bridges, 
which together make a total of 2,681 tons, i.e., Ill tons more 
(ban half the total cargo. When it is borne in mind that the 
rails and bridge parts were obviously materials intended for the 
construction of railroads (a fact which is evident in the case of 
the rails, from their own designation, and in the case of the 
bridge parts, from the materials of which they were made, 
their weight, and their dispatch to the same railway company, 
and to the same destination, Chemulpo, as the rails), and that 
such materials, in accordance with Article 6 (9) of the Imperial 
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Order of the 14th February, 1904,* are recognised to be 
contraband of war, it is impossible to come to any other 
conclusion than that the decision of the Vladivostock Prize 
Court, declaring the " Knight Commander " lawful prize, was 
right both in fact and law, and that its accuracy has not been 
disproved by the appellant, but actually strengthened. It may 
be added that the calculation of the appellant cited above, 
respecting the quantity of rails and bridge parts on board 
the " Knight Commander," is confirmed by the Procurator of 
the Prize Court in his explanation in reply to the appeal, and 
that the calculation referred to was based on the evidence of 
Captain Durant. 

The other objections to the "decision of the Vladivostock 
Prize Court condemning the vessel were as follows : — 

1. That only an enemy vessel can be sunk, not a neutral. 

2. That the Prize Court had infringed the law in not 
deciding the question as to the regularity of the sinking of the 
" Knight Commander." 

3. That the conditions which, according to law, are necessary 
to justify the sinking of a vessel did not exist at the time 
when the " Knight Commander " was sunk. 

4. That the accusation made by the Prize Court against 
Captain Durant of concealing the destination of the cargo, and 
concealing and destroying the manifests and bills of lading, is 
not justified. 

In the opinion of the Supreme Prize Court, none of the 
foregoing objections, even if correct, would entail the reversal 
of the decision of the Prize Court, because, as stated above, the 
condemnation of the vessel depends entirely on the existence of 
the conditions referred to in Article 11 (1) of the Regulations 
relating to Naval Prizes,! and the circumstances referred to in 
the objections of the appellant are immaterial from the point 
of view of deciding the question whether the vessel was liable 
to condemnation. 

But, apart from this, the Supreme Prize Court finds that all 
the objections raised are groundless. 

First of all, the question of the regularity of sinking a 
vessel, according to Article 58 of the Regulations relating to 
Prizes,! is not one for the consideration of Prize Courts, but, 
according to Article 21 of the Regulations relating to Naval 
Prizes, and of Article 299 of the Naval Code of Punishments, is 
one for the consideration of the naval authorities and of a 
Criminal Court, because the sinking of a vessel is permitted on 
the personal responsibility of the naval commander, and the 
question, therefore, whether the extraordinary circumstances 
which incited him to sink the vessel were sufficient or not is a 
matter only for the superior officer of the person who had given 
the order to sink to decide, and not for a Prize Court. 
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Furthermore, according to the same Article 21 of the 
Regulations relating to Prizes,® and Article 40 of the Instruc- 
tions on procedure in stopping vessels,! sanctioned ' under 
Article 26 of the Regulations relating to Prizes, the danger of 
the vessel passing into the hands of the enemy and the distance 
of ports to which she could have been taken are grounds which 
justify the sinking of a vessel. The existence of these circum- 
stances in the case of the " Knight Commander " is proved 
by the protocol drawn up on the 11th July 1904. The argu- 
ment of the appellant that a neutral vessel cannot legally be 
sunk is proved by Articles 11 and 21 to be incorrect. Under 
Article 11 merchant vessels of neutral nationality may be 
subject to capture ; under Article 21, every captured vessel 
may be sunk in extraordinary circumstances. The only reply, 
therefore, that can be given consistently with the existing Russian 
law to the objections raised by the appellant to the decision of 
the Prize Court must be in the negative. 

It is at the same time impossible to agree with the assertions 
of the attorney of the shipowner that the destruction of a 
neutral vessel which is admissible by our laws is contrary to the 
principles of international law, even if the ambiguous denomina- 
tion "neutral vessel" be understood as meaning neutral by 
nationality only, and not neutral according to her action. In 
support of his view, the attorney quoted a whole series of 
citations from writers who are opposed to the admissibility of 
the destruction of a neutral vessel, but the opinions of writers 
or scientists, although very authoritative, do not constitute 
binding rules of international law. It is no doubt very useful 
to listen to these opinions, but one is not bound to conform to 
them. Even if no opinions contrary to those alluded to are 
cited, it is not superfluous to quote from an article by the well- 
known English jurist, Professor Holland (1905)^ who expresses 
doubt whether the sinking of a neutral vessel is contrary to the 
principles of international law, especially in view of the circum- 
stance that the laws not only of Russia, but of France, the 
United States, and Japan,§ permit it. 

However, apart from formal references to various authorities, 
it is necessary to investigate on its merits the question 
whether the sinking of a neutral vessel is admissible. All 
agree that the principles of international law as to naval prizes 
must be based on a compromise between the interests of 
belligerents and of neutrals, a compromise arising from the 
necessity of protecting the rights of both parties. From this 
point of view the destruction of a captured vessel of neutral 
nationality ought not to be permitted, except in cases of special 
necessity in the interests of the belligerents. Such cases may, of 
course, occur more . seldom with countries which have the good 
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fortune to possess ports everywhere, than with a country in a 
less favourable position. But the absolute prohibition of the 
destruction of a neutral vessel, notwithstanding the most glaring 
violation of neutrality on her part, would be equivalent to 
completely depriving the belligerent under certain circumstances 
of the right to prevent the delivery to the enemy even of 
ammunition, which cannot be right, while as compared with the 
other belligerent, more favourably circumstanced, it would be 
quite unjust. 

From the point of view of the principles of international law, 
based on the aforesaid compromise between the interests of 
belligerents and those of neutrals, it is not clear why some 
writers admit the right to sink an enemy vessel with a cargo 
owned by a neutral, and even to refuse to pay compensation for 
such cargo, but do not admit the right to sink a neutral vessel 
with contraband of war belonging to or intended for the 
enemy. In reality the gist of the whole question lies in this, 
that the interests of the owners ought not to suffer from that 
destruction of captured property which is sometimes indispens- 
able in the interests of the belligerents. Under our existing 
prize law, however, which strictly protects the legal interests 
of owners, those interests could hardly have suffered, inasmuch 
as if the captured property had been condemned to the State, it 
would not have been the interests of the former owners that 
would have suffered, but those of the State destroying the cargo, 
which not only would have been deprived of the benefit of. its 
possession, but would have been obliged to give prize money 
for the captured prize (Article 44*) ; if, on the contrary, the 
property destroyed were held to be entitled to be released, the 
owners would have the right to demand compensation from the 
State (Articles 28-30 and 32). 

The argument of the attorney of the shipowner that the right 
accorded to a naval commander to destroy a vessel is equivalent 
to giving him the right of deciding a case in place of a Prize 
Court, is nothing more than a misunderstanding, as, according 
to the interpretation of the laws relating to prize, the order of 
a naval commander for the destruction of a captured vessel is 
an unavoidable incident in the case, and in no way decides 
the question as to the right to destroy such property before 
it is brought before the Prize Court for adjudication. On 
the contrary, Articles 21 and 74 demand the subsequent 
decision of a Prize Court as to condemnation or release ; but 
when once a Prize Court has decided in favour of condemna- 
tion, the right to the captured property must necessarily be 
considered as having passed to the State from the moment of 
capture, and not from the date of the order of the Court 
respecting its condemnation, in the same way that the right 
of inheritance is reckoned as belonging to the heirs from the 
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moment of the inheritance, and not from the date of the order of 
the Court recognising them as heirs to the same. The task of 
a Prize Court is to determine whether a capture is legal or 
illegal, or, in other words, to confirm the right of capture, or 
refuse such confirmation. 

Nor can the Supreme Prize Court admit the correctness of 
the last objection made by the attorney of the shipowners that the 
charge brought against Captain Durant by the Vladivostock Prize 
Court of having concealed the port of destination of the cargo 
and the bills of lading and manifests was unwarranted. 
The conclusion of the Court as to the insincerity of Captain 
Durant is fully confirmed by the circumstances referred to in the 
decision of the Prize Court, viz., the comparison of the extracts 
from the press letter-book of the correspondence of Durant with 
the statements in his evidence before the Court ; the extracts 
prove that Durant knew that the bridge parts were destined for 
Chemulpo, while in Court, being ignorant of the fact that the 
press copy-book was in the possession of the Court, he declared 
that these parts were destined for the port of Kobe. 

Lastly, the argument of the appellant that the proportion 
of contraband must be determined by reference to the whole 
cargo received by the vessel on loading, cannot be admitted. 
Article 11 of the Regulations relating to Prizes'*' proves beyond 
doubt that the only cargo which can be taken into account is 
that with which the vessel was captured ; the quantity discharged 
previously to the time of capture — whether contraband or not — 
cannot be taken into account. 



With regard to the appeal of the attorney of the shipowners, 
Sworn Advocate Bajenov, the Supreme Prize Court finds that the 
judgment of the Vladivostock Prize Court condemned rails, 
railroad materials, machines, telegraph wire, steel sheets, shovels, 
boiler tubes, bridge parts, &c, on board the "Knight 
Commander." Of these articles, rails and bridge parts, under 
Article 6, clause 9 of the Imperial Order of the 14th 
February 1904,'j" are contraband when being carried to an 
enemy port ; in regard to these articles, therefore, the correct- 
ness of their condemnation by the Vladivostock Prize Court 
cannot be disputedr The remaining articles referred to in 
the judgment of the Prize Court, which are not separately 
specified , must also be declared to be contraband of war, as they 
can serve as material for the installation of telegraphs and 
telephones, and for the construction of railroads, and in the 
absence of any proof by the owners of the goods that they were 
not intended for such purposes — the burden of which proof rests 
with them— the Vladivostock Prize Court had adequate grounds 
for declaring them to be liable to condemnation. 
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With regard to the petitions submitted by Sworn Advocates 
Berlin and Sheftel, on behalf of several owners of cargo, 
seeking compensation for the value of cargo belonging to 
them which was sunk with the " Knight Commander," and 
which, according to their declarations, was not contraband of 
war, the Supreme Prize Court finds that none of these petitions 
can be entertained at the present time, because, under Articles 
58 and 88 of the Regulations relating to Prizes,'* claims for 
compensation for losses arising from the destruction of merchant 
vessels and cargoes are determined by Port Prize Courts and can 
only be submitted to the Supreme Prize Court by way of appeal 
against decisions of Port Prize Courts (Article 89), by which the 
trial of cases in two Courts is attained as provided in Article 50. 
The above-mentioned petitions of owners of the cargo which 
have been submitted direct to the Supreme Prize Court, without 
having been previously submitted to the Vladivostock Prize 
Court, cannot, therefore, be considered by the Supreme Prize 
Court. 

The Supreme Prize Court considers it necessary to point out 
that the reference in the second paragraph of the judgment of 
the Vladivostock Prize Court of the 24th July 1904 to various 
goods, other than rails and bridge parts, would not, in the event 
of a claim being submitted to a Port Prize Court by the owners 
for compensation for the loss arising from their destruction, 
prevent the question being decided whether the goods so 
specified can be assimilated with the goods which, in the 
present case, under clauses 7 and 9 of Article 6 of the Imperial 
Order of the 14th February 1904,| are not considered 
contraband. 

The Supreme Prize Court cannot leave unanswered the 
point raised by the appellants that the Vladivostock Prize 
Court infringed Article 64 of the Regulations relating to Prizes* 
by taking the evidence of Captain Durant in the capacity of a 
witness, though he is a party concerned in the case, and Article 
36 of the Instructions of the Admiralty Council,:]: by declaring 
the capture of the " Knight Commander "to be regular, not- 
withstanding the fact that the protocol relating to her capture 
was not signed by the commander of the cruiser detachment. 
The Supreme Prize Court cannot consider these objections to be 
well founded. Although the master of the vessel captured 
becomes, in accordance with Article 60 of the Prize Regulations,® 
in the absence of the owners, a party concerned in the case, 
nevertheless the taking of evidence from him as a member of the 
crew of the captured vessel is a matter to be decided by the 
Prize Court under Article 64. The point is also one of no 
importance, in view of the fact that Captain Durant did not 
protest against his evidence being taken by the Prize Court. 
The objection raised as to Article 36 of the Instructions^' is not 
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valid, as this Article provides that the protocol relative to the 
capture of the vessel should bear the decision of the commander 
of the captor vessel. This rule was strictly observed at the time 
of the capture of the " Knight Commander," as the vessel was 
captured by the cruiser " Rossia," the commander of which had 
endorsed a decision on the protocol, and this decision he signed. 

On all the foregoing considerations, the Supreme Prize Court 
decides — 

(1) To confirm the judgment of the Vladivostock Prize Court 
and to dismiss the appeal of the attorney of the owners of the 
steamer " Knight Commander " and of the cargo. 

(2) To dismiss the petitions of the attorneys of the owners 
of the cargo for a declaration that the goods referred to in 
these petitions are not liable to condemnation, and for com- 
pensation. 



Proceedings were subsequently taken in the Libau Prize 
Court by some of the parties interested in the cargo who had 
previously petitioned the Supreme Prize Court. 

These proceedings were initiated in May 1909, by petitions 
addressed to the Libau Prize Court on behalf of :— 

" :i: 'The Mutual Marine Indemnity Insurance Company. 
The China Traders Insurance Company, Limited. 
The Marine Insurance Company, Limited, of Liverpool. 
" :i: "The London and Provincial Marine and General Insurance 

Company, Limited. 
The British Dominions Insurance Company of London. 
*The Marine Insurance Company, Limited, of London. 
The Swiss General Assurance Company of Zurich. 
"Francis Mulling. 
The Thames and Mersey Marine Insurance Company, Limited. 

The judgments in all these cases were pronounced by the 
Libau Prize Court on October 24th, 1910. 

The judgment in the case of the Indemnity Mutual Marine 
Company is printed in full, the subsequent cases are abbreviated 
by the omission of passages which are identical with the 
former case, and of details as to values of particular con- 
signments which do not affect the principle of the decision. 

In all cases where the judgment held that compensation was 
to be paid, it carried interest at 6 per cent, from the date of 
the petition to the Libau Prize Court to the date fixed by the 
Ministry of Marine for payment of the award. 

Proceedings were also taken by certain of the officers (see 
p. 94). 

* In these cases there were appeals to the Supreme Court ; the decisions, 
received while this volume was in the press, will be found in Appendix L. 
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Decisions of the Libau Prize Court. 

The Claim of the Mutual Marine Indemnity Insurance 

Company.® 

By order of His Imperial Majesty, the Prize Court at Port 
Emperor Alexander HI., sitting on the 24th October 1910, and 
attended by : — 

The President, Colonel Stark ; 

Members : From the Ministry for Foreign Affairs, Actual 
Councillor of State Balas ; from the Ministry of Justice, 
State Councillor Vaishtchev ; from the Ministry of Marine, 
Post Captain Schmidt ; 
Procurator, Actual Councillor of State Felitsin ; 
Secretary, Government Secretary Kolner ; 
heard the case of the claim of the Mutual Marine Indemnity 
Insurance Company for the recovery of the value of 21 cases 
slates, 5,000 cases salmon, and 300 pairs of iron wheels, 
amounting to a total of 54,056 r. 77 c, which were sunk on the 
11th (24th) July 1904, with the steamship " Knight Commander," 
in the Pacific Ocean. 

Sworn Advocate Sheftel, the attorney of the said company, 
presente'd, on the 5th May 1909, a claim against the Government, 
on account of the Ministry of Marine, for the sum of 54,056 r. 77 c, 
in respect of the above-mentioned goods shipped on board the 
" Knight Commander," as per bills of lading, for the slates, 
dated the 5th May 1904, for the salmon, dated the 15th April 
1904, and for the 300 pairs of wheels and axles, dated the 11th 
April 1904. The shippers of the slates were the Red Cedar 
Gulf Company, and the consignees Ichikava of Tokio ; the 
salmon was snipped by the Chino-Japanese Trading Company 
to the order of the shippers at Shanghai ; and the wheels and 
axles were shipped by Messrs. Dutis, Smith, MacMillian & Co., 
to the order of the shippers, and were destined for Corea for the 
requirements of a private railway concern. They were all 
insured in the Indemnity Mutual Marine Insurance Company 
for 27,817 dollars. 

Sworn Advocate Sheftel pointed out in his petition that 
the whole of this merchandise was of a peaceful character, and 
that the -Supreme Prize Court, in its decision of the 19th 
November 1905, in the case of the sinking of the steamship 
"Knight Commander,"! had dismissed the claim for the 
recovery of the value of the said goods, on the ground that it 
should have been presented to the Port Prize Court, and stated 
that the decision of the Prize Court at the Port of Vladivostock, 
of the 24th July 1904,J did not exclude a decision that the said 
goods were not contraband of war. 

* For decision of Supreme Court, see Appendix L. 
t See above, p. 61. % See aboTe, p. 55. 
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After examining the case and hearing the arguments of the 
parties concerned, and hearing in mind that — 

(1) the documents annexed to the petition of the 5th May 

1909, show that 21 cases of slates and 5,000 cases 
of salmon were actually shipped by the " Knight 
Commander" ; 

(2) the slates and salmon were not shipped on account of, or 

destined for, the enemy, and should therefore have 
been released when the steamship " Knight Com- 
mander " was condemned ; as the goods have been 
sunk their value must be returned ; 

(3) the value of the 21 cases of slates is shown in the invoice 

of the 10th May 1904, and amounts to 459 dol. 66 c, 
and the value of the 5,000 cases of salmon is shown in 
the invoice of the 19th April 1904, and, including con- 
tingent expenses, amounts to 15,143 dol. 48 c. ; these 
5,000 cases of salmon were insured for 17,967 dollars, 
which is the amount claimed, but this exceeds the 
actual cost of the salmon, as anticipated profits from 
the sale of the salmon had been included in the 
amount, which cannot be allowed ; the value of the 
salmon, in the opinion of experts, is considerably 
below our prices, and the value of the slates is in 
accordance with prices quoted in the price-list of the 
firm of Ferdinand Nather, of Riga, which was pro- 
duced by the claimants' attorney ; 

(4) the right to receive compensation for the loss of the 

salmon and slates has been assigned by the owners 
to the Mutual Marine Indemnity Insurance Company— 
the Court found that the Company's claim for the recovery of 
the value of the slates and salmon should be allowed for the 
sum of 15,603 dol. 14 c. ; when converted, into Russian currency 
at the rate of 1 r. 94 '33 c. per dollar this is equivalent to 
30,302 r. 80 c. (slates, 459 dol. 66 c, or 874 r. 48 c, and salmon, 
15,143 dol. 48 c, or 29,428 r. 32 c). 

On the question of the payment of interest the Court decided 
that the date on which interest should commence was the 
5th (18th) May 1909, because— 

(1) When the claim is admitted, interest on the whole amount 
due should be awarded to the claimants as legal compensation 
for delay in effecting payment ; 

(2) The commencement of this delay, and the date therefore 
on which interest starts, should be reckoned not from the day on 
which the goods were sunk, as claimed by the claimants, but from 
the day on which the claim for damages was presented to the 
Court of first instance, which is competent to examine the facts 
of the claim ; 

(3) Such a Court was the Port Prize Court to which the claim 
should have been presented and not to the Supreme Prize Court, 
as was done by the claimants, who only presented their petition to 
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the proper Court four years after their claim had been dismissed 
by the Supreme Prize Court ; and 

(4) The conclusions of the Procurator are therefore fully 
justified that interest should only be awarded from the date of 
filing the application at the Prize Court of Port Emperor 
Alexander III., that is from the 5th (18th) May 1909. 

As regards the 300 pairs of cast-iron wheels and axles, the 
Court decided that as these goods were intended for a private 
railway concern in Corea, and in the opinion of experts, judging 
by their weight, were suitable for railways, they must, under 
Article 9 of the Imperial Order of the 14th February 1904,* be 
regarded as contraband of war. The claim of the Indemnity 
Mutual Marine Assurance Company for the recovery of the 
value of these wheels and axles was therefore disallowed. 

The Court determined : To award out of the funds of the 
State, on account of the Ministry of Marine, in favour of the 
Mutual Marine Indemnity Insurance Company (Limited), 
30,302 r. 80 c, with interest at 6 per cent, per annum from the 
5th (18th) May 1909 to the date which the Ministry of Marine 
shall appoint for the payment of the sum awarded. The 300 
pairs of cast-iron wheels and axles, however, were contraband of 
war and condemned, and therefore the claim of the Indemnity 
Mutual Marine Assurance Company for the recovery of their 
value was dismissed. 

* App. C. 
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The claim of the China Traders' Insurance Company 

(Limited). 

This was a claim for 17,280 r. 50 c. in respect of the following 
goods shipped on board the " Knight Commander " : — 

(1) 70 bundles of shovels and 57 logs shipped at New York. 

(2) 209 bundles of iron pipes, 505 similar pipes, and 65 cases 
of paints. 

(3) 50 cases of tin sheets and 2,000 bundles of smooth wire. 

The Court allowed 6,185 r. 27 c. in respect of the above 
goods (other than the smooth wire). This sum represented the 
actual value of the goods as invoiced including contingent 
expenses. 

The grounds of the decision were as follows : — 

(1) The documents annexed to the petition of the 30th April 
(13th May) 1904, show that the above-described articles were 
actually loaded on board the steamship " Knight Commander." 

(2) The shovels mentioned in the first item of the petition 
cannot, in the opinion of the experts, be considered as trench- 
digging implements owing to their high price, clean finish, and 
polish, and the value of the shovels, as shown ' in the invoice, 
has not, in their opinion, been exaggerated ; the logs mentioned 
in that clause of the petition are of lignum vital, and, in the 
opinion of the same experts, the value of these logs has likewise 
not been exaggerated. The value of the goods as invoiced, 
558 dol. 66 c, is therefore normal. 

(3) The iron pipes mentioned in the second item of the 
petition are ordinary gas pipes used for conducting gas, water, 
and steam at low pressure, and not suitable for steam-boilers, 
and the value of these pipes as shown in the invoice is normal ; 
the red paint mentioned in the same item is verdigris, the value 
of which as shown in the two invoices is not, in the opinion of 
the experts, exaggerated. 

(4) The tin sheets mentioned in the third item of the petition 
represent, in the opinion of the experts, ordinary English tin 
used for the manufacture of various articles, and their value as 
shown in the invoice has not been exaggerated. 

(5) The amount of insurance on the above-described articles 
exceeds their actual value, as the anticipated profits have been 
included, and such profits could not be allowed ; and 

(6) All rights to compensation for the loss of the goods have 
been assigned by the owners to the China Traders' Insurance 
Company. 

As regards the smooth wire mentioned in the third item of 
the petition, the Court held that it was contraband of war 



The " Knight Commander." 83 

because in the opinion of the experts it was galvanized wire 
used for the installation of telegraphs and telephones, and 
although wire of the sizes mentioned in the documents might 
be intended for other purposes, these sizes are chiefly used for 
telegraphs and telephones, and in the present case this was 
apparent, from the special demands made for packing this wire, 
that is the bundles of wire had the uniform inside diameter, 
height and thickness of coil which is generally adopted for wire 
used for telegraphs and telephones. According to Article 9 of 
the Imperial Order of the 14th February, 1904,* and to the 
decision of the Supreme Prize Court in the case of the sinking 
of the steamship " Prinsesse Marie,"")" galvanized wire must be 
regarded as contraband of war, and is liable to condemnation ; 
the claim of the China Traders' Insurance Company for the 
recovery of its Value was therefore disallowed. 

* A pp. C. f Bee post, p. 296. 
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The Claim of the Marine Insurance Company o-f Liverpool. 

This was a claim for the sum of 75,409 r. 75 c. in respect 
of the following cargo shipped on the "Knight Commander" 
at New York :— 

(1) 9 boxes of pencils. 

(2) 200 boxes of nails. 

(3) 1,000 cases of steel sheets. 

(4) 400, 27, and 400 bundles of galvanized wire. 

(5) 125 bundles of pipes and 190 pipes. 

(6) 38 bundles of steel hoops. 

(7) 500, 465, 1,045, 465, 465 and 580 kegs qf wire nails. 

(8) 2,000 and 50 boxes of tin plates. 

(9) Iron pipes in the following quantities : 234 pieces, 200 

bundles, 183 bundles and 114 pieces. 

(10) 1,240 iron pipes. 

(11) 150 bales and 114 pieces of iron piping. 

(12) 39 boxes of typographical colours. 

(13) 40 packets of iron goods. 

(14) 206 bundles of iron pipes. 

(15) 325 boxes of paints and turpentine. 

The Court allowed 63,627 r. 6 c. in respect of the above 
goods other than part of the smooth galvanized wire in item 4 
and the nails in item 2. This sum represented the actual invoice 
value except in the case of the turpentine where the invoice value 
was subject to a reduction of 10 per cent. The reasons for the 
Court's decision were as follows : — 

(1) The documents annexed to the petition of the 30th April 
1909, show that all the articles were actually loaded on the 
steamship " Knight Commander." 

(2) The value of the pencils as shown in the invoice was 
admitted by the experts to be quite normal. 

(3) The steel and tin plates mentioned in clauses 3 and 8 of 
the petition represent, in the opinion of the experts, English tin, 
used for making various articles, and the value of this tin shown 
in the invoices was acknowledged by the experts to be normal. 

(4) The iron pipes, mentioned in clauses 5, 9, 10, 11, and 
14 of the petition, represent, according to the experts, ordi- 
nary galvanized pipes used for conducting gas, water, and 
steam at low pressure, and not suitable for steam-boilers, and 
their values as shown in the invoices were admitted by the 
exerts to be normal. 

(5) The steel hoops, mentioned in clause 6 of the petition, 
represent, according to the experts, hoop iron used for binding 
boxes, making hoops for barrels and other packing purposes, 
and the price thereof, as shown in the invoice, is considered by 
the experts to be quite normal. 
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(6) The wire nails, mentioned in clause 7, represent, in the 
opinion of the experts, nails with cut heads, and, judging by 
the variety of the assortment of goods, they were intended, in 
the opinion of the experts, for trading purposes, and the prices 
of these nails, as per invoices were acknowledged by the experts 
to be low. 

(7) The value of the typographers' colours shown in the 
invoice was admitted by the experts to be normal. 

(8) The 40 packets of iron goods, mentioned in clause 13 of 
the petition, contained, according to the remarks of the experts 
based on an examination of the invoice, various kitchen and 
household utensils, and the value of all these articles, as shown 
in the said invoice, was acknowledged by them to be normal. 

(9) The price of the turpentine mentioned in clause 15 of the 
petition, as shown in the invoice, namely, 3,834 r. 48 c, was 
considered by the expert to be somewhat exaggerated, and 
could be reduced, in his opinion, by some 10 per cent. ; as 
regards the price of the copper paints, however, as indicated in 
the invoice, it was considered normal. 

(10) Two bundles of the smooth wire, mentioned in clause 4 
of the petition, represent, in the opinion of the experts, light 
wire, No. 15 to 20f per English calibre, used for making nails, 
nets and other articles, but not suitable for telegraphs and 
telephones, and the value of this wire, as per invoice was 
admitted by the experts to be quite normal. 

(11) The sums at which the above enumerated articles were 
insured exceed their actual value, as these insured sums 
included the trade profits, which could not be awarded ; and 

(12) All rights to compensation for the above-mentioned 
lost goods had been assigned by their owners to the Marine 
Insurance Company (Limited) of Liverpool. 

The Court found that one parcel of smooth galvanized wire, 
mentioned in clause 4 of the petition, and the 200 boxes of 
nails, mentioned in clause 2 of the petition, were subject to con- 
demnation as contraband of war, for the following reasons : — 

(L) The said wire represented, according to the conclusions of 
the experts, galvanized wire used for telegraphic and telephone 
purposes, and although the wire mentioned in the documents as 
sizes 9, 11, and 14, English measure, may be intended for other 
purposes, it is principally used for the requirements of 
telegraphs and telephones. ' In the opinion of the experts this 
wire is shown to have been actually intended for telegraph and 
telephone requirements, since in the invoices mention is made 
of special demands for packing this wire (25 X 25 X 5), arjd 
this particular packing is that which is adopted for wire used for 
telegraphs and telephones. 

(2) According to Article 6, clause 9, of the Imperial Order 
of the 14th February 1904,® and to the decision of the Supreme 
Prize Court in the case of the sinking of the steamship 

* App. O. 
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" Prinsesse Marie,"'*" galvanized wire must be regarded as an 
article of contraband of war. 

(3) The nails, mentioned in clause 2, represent horse-shoe 
nails, which constitute one of the articles necessary for the 
equipment of field smithies, and form part of the accessories of 
every military baggage train and horse supplies, and, as such, 
should, under Article 6, clauses 4 and 5, of the above-mentioned 
Imperial Order, likewise be treated as contraband of war. 

The claim of the Marine Insurance Company (Limited), of 
Liverpool, for compensation for the value of these two parcels 
was accordingly dismissed, 

* See p. 286. 
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The Claim of the London and Provincial Marine and 
General Insurance Company, Limited, of London, and of 
the British Dominions Insurance Company of London. 

This was a claim, for 36,100 roubles for the value of 160 
bales containing the bodies of electric motor platforms, with 
appurtenances. ® 

The goods were shipped on board the " Knight Commander " 
at New York per bill of lading dated the 22nd April 1904, by 
the firm of Dick, Kerr and Co., and destined for Tokio, via 
Yokohama, and consigned to order. They were insured in the 
London and Provincial Marine and General Insurance Company 
for the sum of 2,000i. and in the British Dominions Insurance 
Company for the sum of l,800i. 

Sworn Advocate Sheftel pointed out in his petition that the 
electric motor platforms were purchased for the Tokio municipal 
tramways, and that the order had been given for them in 
October 1903, i.e., long before the war broke out, and therefore 
they were of a perfectly peaceful character. 

He also pointed out that the Supreme Prize Court, in its 
decision of the 19th November 1905, | as to the sinking of the 
" Knight Commander," had dismissed his claim for the recovery 
of the value of these goods, with an explanation that it should have 
been presented to the Port Prize Court, and that the decision 
of the Vladivostock Prize Court of the 24th July 1904J did not 
exclude a decision that these goods were not contraband of war. 

The Court condemned these revolving tracks or electric 
motor platforms as contraband of war for the following reasons : — 

(1) The goods concerned in the present case consist of bodies 
of electric motor platforms. 

(2) According to the finding of experts the whole consign- 
ment comprises 80 revolving trucks adapted for motor wagons 
for electric tramways or electric railways. 

(3) According to the finding of experts in the case of Francis 
Mulling§ all tramway wagons may be run on ordinary railway 
lines of a similar gauge. 

(4) Revolving trucks are therefore articles fit for the equip- 
ment of railways. 

(5) According to Article 6, clause 9, of the Imperial Order of 
14th February 1904, || these revolving trucks must be regarded 
as contraband of war, more especially as the said Order mentions 
railways in a general sense as ways and means of communication, 
making no distinction between steam, electric, or any other 
system of traction. 

The claim of the Insurance Companies was therefore 
disallowed. 

* The descriptions of these and similar goods dealt with in other oases 
are as given in the translations. The goods appear to be parts of what are 
commonly known as " bogeys." 

t See above, p. 61. J See above, p. 54. 

§ See below, p. 91. || App. C. 
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*The Claim of the Marine Insurance Company (Limited), 

of London. 

This was a claim for the sum of 66,266 r. 53 c, in respect 
of the undermentioned goods which were shipped on hoard the 
"Knight Commander" at New York: — 785 bales of electric 
motor platforms per hill of lading dated the 20th April 1904; 
21 hales of instruments for boring wells, per bill of lading 
dated the 14th April 1904; and 43 bales of iron pipes, 
per bill of lading dated the 8th April 1904. The electric- 
motor platforms! were shipped by the Peckham Manufacturing 
Company, and consigned to Messrs. Okura & Co., of Yokohama ; 
the well-boring instruments and iron pipes were shipped by the 
Company for the manufacture and delivery of machinery for 
boring naphtha wells, and consigned to Messrs Okura & Co., of 
Tokio. All the foregoing goods were insured in the Marine 
Insurance Company (Limited), of London, for the sum of 34,100 
dollars. 

The Court allowed the claim for the recovery of the value of 
the boring instruments and iron pipes in the sum of 7,176 r. 6 c. 
for the following reasons : — 

(1) The documents annexed to the petition show that the 
21 bales of instruments for boring naphtha wells, and the 43 
bales of iron pipes, were actually shipped by the " Knight 
Commander." 

(2) The instruments for boring naphtha wells and the iron 
pipes were, in the opinion of the experts, merely ordinary gas- 
pipes used for conducting gas, water, and steam under low 
pressure, and not suitable for steam boilers, and did not consti- 
tute contraband of war. They should have been released when 
the steamer was condemned, and now, as they were sunk, their 
value should be returned. 

(3) The value of the instruments for boring naphtha wells 
as shown in the invoice amounted to 2,405 dol. 10 c. and the 
value of the iron pipes as shown in the invoice amounted to 
1,287 dol. 62 c, including contingent expenses. 

(4) The value of the boring instruments and pipes is, in the 
opinion of the experts, quite normal. 

(5) The boring instruments were insured for the sum of 
2,700 dollars and the iron pipes for 1,400 dollars, and these 
amounts which are now claimed, exceed the actual value of the 
goods, as they include anticipated profits which could not be 
allowed. 

(6) All rights to compensation have been assigned to the 
Marine Insurance Company (Limited), of London. 

The Coiirt condemned the 785 bales of electric motor 
platforms as contraband. These bales, in the opinion of the 

* For the decision of the Supreme Court, see App. L. 
t See note on p. 87. 
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experts, contained 100 revolving trucks, suitable as motor 
waggons for electric tramways or electric railways. 

The Court considered that, according to the opinion of the 
experts in the case of Francis Mulling, ® all tramway wagons 
can be run on ordinary railway lines of a similar gauge, therefore 
revolving platforms are suitable for the equipment of railways. 
Under Article 6, clause 9, of the Imperial Order of the 14th 
February 1904, | these revolving platforms must be regarded as 
contraband of war, more especially as the said Order mentions 
railways in a general sense as ways and means of communication, 
making no distinction between steam, electric, or any other 
system of traction. 

The claim of the Insurance Company for the recovery of 
their value, stated to be 30,000 dollars, was therefore disallowed. 

* See below, p. 91. f App. 0. 
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The Claim of the Swiss General Assurance Company 
of Zurich. 

This was a claim for the sum of 2,937 r. 25 c. in respect of 
fifteen, cases of skins and five cases of rubber goloshes sunk 
on board the " Knight Commander." 

The Court allowed the claim in the sum of 2,393 r. 82 c. The 
reasons given were as follows : — 

The documents annexed to the petition show that the skins 
and rubber goloshes, w r hich do not constitute contraband of war, 
should have been released when the steamer was condemned. 
As the steamer was sunk, their value should be paid. 

The values of the goods are noted in the invoices and have 
been found by the experts to be quite normal. 

The insured value of the skins and goloshes somewhat 
exceeded their actual cost as per invoices owing to the inclusion of 
anticipated profits, and such profits could not be allowed. 

All rights to recover the value of the goods have been 
assigned by the owners of the goods to ^the Swiss General 
Assurance Company of Zurich. 
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*The Claim of Francis Mulling. 

This was a claim for 11,051 r. 54 c. for the recovery of the 
value of 400 iron wheels for the electric tramways in Tokio 
and 111 bales containing revolving platforms! for the Nippon 
Railways Company shipped at New York on board the " Knight 
Commander " per two bills of lading undated, for shipment to 
Shanghai. The petition pointed out that the goods, both iron 
wheels and revolving platforms, were destined for the Tokio 
electric tramways, and the revolving platforms were ordered 
on the 8th (21st) January 1904, i.e., prior to the declaration of 
war, and were intended for the requirements of the Weno 
station ; they had no connection with the war or the events of 
hostilities. 

The Court held that both the wheels and the revolving plat- 
forms were contraband. The reasons given were as follows : — 

(1) The goods consist of 400 iron wheels for electric tram- 
ways and revolving railway platforms. 

(2) According to the finding of the experts who were asked 
to give evidence the wheels might by their • weight and size serve 
not only for electric tramways, but also for narrow-gauge 
railways. 

(3) The revolving or circular platforms are intended, accord- 
ing to the experts, for turning light engines and wagons of all 
kinds. 

(4) According to the experts, all tramway wagons can be 
placed on ordinary railway lines of a similar gauge. 

(5) Both the wheels and the revolving platforms are therefore 
articles which can serve for the equipment of railways ; and in 
accordance with Article 6, clause 9, of the Imperial Order of the 
14th February 1904, J must be regarded as articles of contraband 
of war, more especially as the said Order mentions railways in 
a general sense as ways and means of communication, making 
no distinction between steam, electric, or any other system of 
traction. 

The claim was therefore disallowed. 

* This decision was affirmed on appeal. See App. L. 
f See note on p. 87. J App. 0. 
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The Claim of the Thames and Mersey Marine Insurance 
Company, Limited. 

This was a claim for the sum of 19,581 r. 86 c. in respect of 
the following cargo loaded on the " Knight Commander." and 
sunk with her on the 11th (24th) July 1904 :— (1) 400 bundles of 
smooth wire ; (2) 101 iron pipes and 140 bundles of iron piping ; 
(3) 3 cases of machinery, 2 boxes of ironware, 1 bundle and 
1 box of accessories for the pipes ; (4) 99 bundles of iron pipes, 
416 iron pipes, 51 bundles of iron pipes, 12 iron pipes, and 99 
bundles of iron pipes ; (5) 77 logs, 4 cases of iron goods, 7 cases 
of accessories for pipes ; and (6) 7 cases of wheels, 1 case of 
iron goods, 5 cases of shovels, 1 case of iron goods. 

The Court allowed the claim in respect of some of the goods, 
viz., the iron pipes in (2) and (4), a drilling machine, two 
screw-turning lathes with accessories and squares in (3), the 
logs in (5), and emery wheels, steel letters, and nippers for 
cramping buttons in (6). The following were the reasons 
given : — 

(1) The documents annexed to the petition show that all the 
articles enumerated above were actually loaded on the " Knight 
Commander." 

(2) The iron pipes mentioned in clauses (2) and (4) of the 
petition represent, in the opinion of the experts, ordinary gas- 
pipes used for conducting gas, water, and steam under low 
pressure, but not suitable for steam-boilers ; the value of these 
pipes shown in the invoice was acknowledged by them to be 
normal. 

(3) On the experts examining the documents for the articles 
mentioned in the third clause of the petition, it was found that 
under them were shipped a drilling machine and two screw- 
turning lathes, with accessories and squares, and that the price 
of these articles shown in the invoice was normal. 

(4) Amongst the number of articles mentioned in the fifth 
clause of the petition, only the wood is not contraband of 
war, and according to the experts, the value of this wood shown 
in the invoice is likewise normal. 

(5) Amongst the articles mentioned in the sixth clause of the 
petition, there were, in the opinion of the experts, judging by 
the documents, some emery wheels, steel letters and nippers for 
cramping buttons ; these are articles intended for peaceful 
purposes, and the value shown in the invoice appears to be 
normal. 

(6) The insured values exceed the actual cost of the above- 
mentioned articles, as the anticipated profits were included, and 
this is not admissible. 
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(7) All rights to receive the indemnity for the above goods 
have been assigned by their owners to the Thames and Mersey 
Marine Insurance Company. 

The Court held that the claim of the Company for the 
recovery of the value of the above-mentioned articles should be 
satisfied to the amount of their actual invoice value with the 
addition of the contingent expenses, namely, 14,849 r. 64 c. 

The claims for the value of the remaining articles were 
dismissed. 

(1) The smooth galvanized wire, mentioned in the first clause 
of the petition, represents, in the opinion of the experts, 
galvanized wire used for telegraphic and telephone purposes, 
and although the wire of the sizes mentioned in the documents 
may be intended for other purposes, these sizes are chiefly used 
for telegraphs and telephones. 

(2) Amongst the articles mentioned in the fifth item of the 
petition there were also bronze ball-valves, hydrometers and 
steam-cocks, oilers and lubricators, used, in the opinion of the 
experts, for steam boilers, and for locomotives. 

(3) Amongst the articles mentioned in the sixth clause of the 
petition there were also blades for shovels, which, in the opinion 
of the experts based on the description of these blades, were 
probably complete metal shovels, which might be used as 
in trenching implements. 

(4) Galvanized wire according to Article 6, clause 9, of the 
Imperial Order of the 14th February 1904,® and to the decision 
of the Supreme Prize Court in the sinking of the steamship 
" Prinsesse Marie, "f shovels, according to section 5 of the same 
Article, and bronze ball-valves, hydrometer and steam-cocks and 
oiling-cans, according to section 7 of that Article, should be 
regarded as contraband of war. 

The Court therefore condemned the wire, shovels, valves, 
hydrometer, steam-cocks and oil-cans, as contraband of war, 
and disallowed the claim of the Thames and Mersey Marine 
Insurance Company for their value. 

* App. C. f See below, p. 286. 
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Claims were subsequently presented by several officers of the 
" Knight Commander," on which decisions were given on the 
28th May (10th June) 1911. 

As the decisions were identical in terms, except as regards 
the amount of the claim, the first only is printed. 



Durant's Claim. 
Decision of the Libau Court. 

By order of His Imperial Majesty the Prize Court at Port 
Imperator Alexander III., sitting on the 28th May (10th June) 
1911, and attended by — 

President - Major-General Stark ; 

Members - From the Ministry for Foreign Affairs, 

Privy Councillor Balas ; from the Ministry 
of Justice, State Councillor Voeikov ; 
from the Ministry of Marine, Post Captain 
Forsel, Commander Egorov ; 

Procurator - Actual State Councillor Felitsin ; 

Secretary - Government Secretary Kolner ; 

heard the case of the claim of James Richard Durant, late master 
of the British steamer " Knight Commander," for the recovery 
of the value of property belonging to him, sunk, with the 
steamer, by a squadron of Russian cruisers in the Pacific Ocean 
on the 11th (24th) June 1904, for a total sum of 159Z. 2s. 6d. 
with interest from the date of the sinking. 

Sworn Advocate Sheftel, attorney of the above-named officer, 
on the 17th (30th) January 1911, presented a claim against the 
Government, on account of the Ministry of Marine, for the sum 
of 169Z. 2s. 6d. for the lost property of this officer on board the 
steamship " Knight Commander," citing, in support of the 
accuracy of the amount of the claim, the sworn depositions 
of Robert Low Greenshields, senior partner in the firm of 
Greenshields, Cowie, & Co., acting as managers of the Knight 
Steamship Company, and referring to the decision of the 
Supreme Prize Court* of the 19th November (2nd December), 
1905, by which the owners of neutral goods were reserved the 
right to present claims to a Port Prize Court for compensation 
for losses resulting from the destruction of goods belonging to 
them ; Sworn Advocate Sheftel at the same time also pointed 
out in his petition that by virtue of Article 10 of the Regula- 
tions relating to Naval Prizes,! property intended for the 
exclusive use of persons attached to crews of vessels can under 
no circumstances be liable to condemnation. 

* See p. 61 ante. f App. A. 
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Having investigated the present case and heard the arguments, 
and taking into consideration — 

(1) that, according to Article 10 of the Regulations relating 

to Naval Prizes,* the property of crews of vessels, 
intended for personal use, is not liable to condem- 
nation, and that on destruction of the same the owners 
must be compensated for its value ; 

(2) that the right to compensation for the value of destroyed 

property would, according to Article 29 of the same 
Regulations, arise, if orders were given by the naval 
authorities for the destruction of the said property, 
or if the loss was due to the fault or negligence of 
persons in authority whose duty it was to see to its 
safety ; 

(3) that in this case, although no orders were issued by the 

naval authorities for the destruction of the property 
of the crew, nor was this property, as appears from 
the evidence in the case, lost owing to faidt or 
negligence of persons in authority, since orders were 
given before the steamer was sunk to remove her 
crew, yet the time of half an hour, which was all that 
the Commander of the sqimdron, owing to the close 
proximity of the enemy's shores at the entrance to 
the Gulf of Tokio, the circumstances of hostilities 
and conditions of navigation, found it possible to 
allow for removing the crew and their effects, was, 
in the opinion of the Court, insufficient for the pur- 
pose, more especially as the crew had to be taken 
off during a heavy swell, under which conditions the 
putting of the crew into boats alone was attended by 
no little difficulty, and must have occupied the whole 
attention of the ship's officers ; and, finally, 

(4) that the effects of the claimant enumerated in the list 

attached to the petition were on board the steamer 
when she was sunk, and also that the value of these 
effects has not been over-estimated, 

the Court finds on all the foregoing grounds that this claim 
must be satisfied to the amount of 159L 2s. 6d., which on con- 
version into Russian currency, taking the rouble at 25 ' 37 pence, 
is equal to 1,505 roubles. 

The Court therefore determined — 

To award out of the funds of the State, on account of the 
Ministry of Marine, in favour of James Richard Durant the sum 
of 1,505 roubles, with interest at 6 per cent, per annum from the 
17th (30th) January 1911, the date when the claim was first pre- 
sented to the Prize Court, to the date which shall be appointed 
by the Ministry of Marine for payment of the sum awarded. 

* App. A. 
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THE "THEA." 

Neutral Ship — Cargo of fish products not suitable for food — Charter by an 
enemy commercial firm — Engaging in the enemy's coasting trade — Capture 
— Destruction — Basis of compensation. 

The " Thea," a German ship, chartered by a Japanese commercial firm, 
and engaged in Japanese coasting trade, was captured carrying a cargo of 
fish products not suitable for food. The character of the cargo clearly 
appeared from the papers on board. She was captured by a Russian 
squadron and destroyed. 

Held by the Yladivostock Court that the ship and cargo were liable to 
condemnation as engaged in the enemy's trade. 

Held, on appeal, by the Supreme Court that neither the ship nor the 
cargo were liable to condemnation, and that compensation must be paid for 
the losses caused by sinking the ship, but that the decision in respect of the 
cargo, not having been appealed against, remained in force. 

Held, on assessing the claims for compensation, that payment must be 
made for the value of the ship and stores, loss of profits, wages and expenses 
of maintaining the crew, but not for charges incurred for lawyer's fees or 
valuation nor for damages claimed as compensation for personal losses and 
privations by the master and crew and paid by the owners of the ship. 

The protocol drawn up in connection with the capture and 
sinking of the "Thea" gives the following account of the 
circumstances : — 

On the 12th (25th) July 1904, at about 3 a.m., in latitude 
34° 51' N. and longitude 140° 13' E., the " Thea " was sighted 
by a squadron of cruisers and stopped by a shot from the first- 
class cruiser " Rossia." On the chief officer commanding the 
squadron, Rear-Admiral Jessen, signalling by semaphore 
" ' Rurik ' to approach the steamer on starboard side, send cutter," 
the cruiser sent a boat to conduct the examination. 

On examining the steamer, cargo, and documents, and by 
interrogating the master, it was ascertained that the steamer 
was German, named the " Thea," and belonged to the firm of 
Diederichsen of Kiel ; registered tonnage, 1,613 ; name of master, 
Hans Olerich ; crew, master, 4 mates, 2 engineers, all Germans, 
and 40 seamen — 24 Japanese and 16 Chinamen. 

The steamer was chartered by the Japanese steamship 
company Hokkai-Sangyo-Goshi-Kaisha, on the 17th (30th) March 
1904, for nine months, for carrying cargo to ports in Japan, 
China, and Formosa. The present voyage of the steamer was 
from Otaru to Tadotsu with about 1,400 tons of cargo of various 
fish products. The nature of the cargo was ascertained from 
the report of the master and by a direct investigation, as the 
Japanese bills of lading were not understood. 

On the strength of Article 2 of the Instructions of 1904,* 
the Commission considered the whole of the cargo of the steamer 
to be contraband of war, and therefore both the steamer and 
cargo to be liable to condemnation. 

* App. B. 
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The steamer was then sunk, and the following certificate 
was drawn up and signed by the Commission and read in 
translation to Olerich, the master of the steamer :— 

" On the strength of Article 40 of the Instructions* relating 
to procedure in stopping, examining, and detaining vessels and 
cargo, We, the undersigned, hereby certify that on the 12th 
(25th) July 1904, at 7 a.m., whilst in the Pacific Ocean in 
latitude 34° 51' and longitude 140° 13', the captured German 
steamer " Thea," which was liable to condemnation owing to 
her cargo being contraband of war, in view of the extraordinary 
circumstances — the proximity of the enemy's shores, the remote- 
ness of the ports appointed for receiving prizes, the shortage 
of coal, and the impossibility of supplying coal from the 
cruisers owing to the high sea running — was sunk by means 
of pyroxyline cartridges and artillery fire after the captain 
and all the crew had been taken off, in accordance with a 
semaphore signal from the commander of the squadron, Rear- 
Admiral Jessen : ' Remove crew, sink the steamer.' " 

The value of the steamer, according to the master's statement, 
was about 450,000 marks, and the cargo about 100,000 yen. 

A claim having been made for compensation for the sinking 
of the ship and cargo, the following decision was given by 
the Vladivostock Prize Court condemning the ship and cargo : — 



Decision oj the Vladivostock Prize Court. 

5y ord 
:, the 
by:- 



By order of His Imperial Majesty, the 27th day of July 
1904, the Prize Court at the Port of Vladivostock, attended 



President - Major-General Kniper, 

Members - Commander Simonov, Lieutenant- 

Colonel Jagerman, Aulic-Coun- 
cillor Stein, Collegiate Secretary 
Chebanenko, 
Procurator - Titular Councillor Lazarevski, 

Secretary Collegiate Secretary Engelhard t, 

heard the case of the detention and sinking of tlie German 
steamship " Thea " in the Pacific Ocean by a squadron of 
cruisers of the Imperial Fleet. 

The circumstances of the case were as follows : — On the 
12th (25th) July 1904, at about 3 a.m., the squadron of cruisers 
under the command of Rear-Admiral Jessen, comprising the 
cruisers " Rossia," under the command of Post Captain 
Dabichi, and the " Rurik," under the command of Post Captain 
Trusov, whilst cruising in the Pacific Ocean in latitude 34° 51' 
and longitude 140° 13', sighted a steamer which was ordered 
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to heave to by a shot from the cruiser " Rossia." Thereupon 
a long boat was sent from the cruiser " Rossia " to the steamer, 
to examine her, under the command of Lieutenant Postelnikov, 
with Midshipman Plazovski, Baron Schilling, and an armed 
crew. 

The examination showed that the steamer was a German 
vessel, named the " Thea," belonging to the firm Diedrichsen 
of Kiel, and was chartered by the Japanese company Hokkai- 
Sangyo-Goshi-Kaisha of Hakodate to run between Japanese 
ports. She was on a voyage under the command of Captain 
Olerich from Otaru to Tadotsu with a cargo of fish manure 
and fish oil. 

The Commission considered the steamer to be a lawful prize, . 
and, in view of the extraordinary circumstances, the proximity 
of the enemy's shores, the remoteness of ports to which the prize 
might be taken, the shortage of coal on board, and the impossi- 
bility of supplying her with coal from the cruisers owing to the 
high seas running, the ship, after the removal of the crew, 
was blown up with a charge of pyroxyline and then sunk by 
artillery fire from the cruiser " Rurik." 

On the return of the squadron from its cruise, the case was 
brought before the Prize Court of the Port of Vladivostock. 

The documents presented to the Court, supplemented by 
explanations of Captain Olerich, showed that the " Thea " was 
built at Dumbarton in 1893, registered at the port of Kiel 
No. 653, length 77 '53 metres, beam 10 '90 metres, tonnage 
1,612 gross and 933 '85 net register. Her crew at the 
moment of capture was 47 men, including the master, of whom 
7 were Germans, 24 Japanese, and 16 Chinamen. On the 
3rd (16th) July 1901, the steamer had left the port of Hamburg 
and since that time had plied in Chinese waters. Having 
been chartered for nine months by the Japanese Company of 
Hokkai-Sangyo-Goshi-Kaisha for running between Japanese 
ports, the Chinese coast, arid Formosa, she had been placed during 
the whole of that period at the exclusive disposal of the said 
company. On the 12th March she commenced these voyages, 
and up to the time of her capture by the Russian cruisers 
had made voyages between the following Japanese ports : — Moji, 
Kobe, Udsina, with a cargo of oats ; Yokohama, where she took 
coal ; Hiogo, Yokaidzi in the bay of Ovari, Sakaido in the 
inland sea, where she took a cargo of salt for Hakodate ; Otaru, 
where she took timber, Mororan, Naoetsu, Sutsu on the Isle 
of Yezo, where she took fish fat; Nemoro, Kusiro, Handa. 
Kaionuma, where she loaded fish fat ; Isaia, and the Island 
of Risiri. 

The last voyage of the steamer was from Otaru, via inter- 
mediary ports to Tadotsu, with a cargo of fish manure and fish 
oil on deck belonging to various Japanese subjects and consigned 
to Japanese subjects. 
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Having examined the circumstances of the present case, the 
Court finds : — (1) That the " Thea " was regularly detained with 
the observance of the rules embodied in Articles, 2, 3, 15-17 of 
the Regulations relating to Naval Prizes* ; (2) that the " Thea " 
having, in accordance with the charter party, been placed at 
the exclusive disposal of a Japanese trading firm for a period of 
nine months, was the property of the enemy during war time ; 
(3) that the said steamer having been engaged from the time 
that she was chartered exclusively in the coasting trade between 
Japanese ports and having thus enjoyed the privileges extended 
exclusively to Japanese vessels, must be considered as having 
lost her neutral character ; and (4) that the whole of the cargo 
of the steamer consisted of articles belonging to enemy 
subjects. Having regard to Articles 21, 27, 28, and 74 of the 
said Regulations it was therefore decided that the " Thea " and 
the whole of the cargo on board, consisting of fish manure and 
oil, must be considered liable to condemnation as lawful prize. 

The following Petition of Appeal and answer were presented 
to the Supreme Court by the owners of the ship : — 

Appeal. 

To the Admiralty Council sitting as Supreme Prize Court. 

From the master of the German steamer " Thea," Hans 
Olerich, of Heitman House, Svetlianskaya Street. 

On the 27th July 1904, the Prize Court at the Port of Vladi- 
vostock, having heard the case of the detention and sinking of 
the German steamship " Thea " in the Pacific Ocean by a 
squadron of cruisers of the Imperial Russian Navy, decided 
that the " Thea" and the whole of the cargo on board, consisting 
of fish manure and oil, must be considered liable to con- 
demnation as lawful prize. 

I submit that this decision, and also the action of the 
squadron of cruisers, was irregular, and consider it necessary to 
appeal to the Supreme Prize Court. 

As will be seen from the protocol of the 12th (25th) July 
1904, and from the decision of the Court, the "Thea" was 
detained and sunk in the Pacific Ocean by a squadron of cruisers 
in view of the following exceptional circumstances : the close 
proximity of the enemy's shores, the distances of ports to which 
the vessel might have been taken, the insufficient quantity of 
coal on board the steamer, and the impossibility of supplying 
her with coal from the cruisers in view of the heavy sea. 

The circumstances referred to, however, allowing that they 
actually existed, did not compel the sinking of the vessel, and it 
is sufficient to observe that the " Calchas "| was detained at 

* App. A. t As to this case, see p. 118. 
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almost the same spot, and that neither the close proximity of the 
shore nor the distance of ports prevented that vessel from being 
taken to Vladivostock. It follows that there cannot have been 
any exceptional circumstances to prevent the bringing in of 
the " Thea." The only other ground for sinking the vessel 
appears to be the question of coal, as to which the Commission 
found the supply insufficient and therefore sunk the vessel. 
In fact, the "Thea" had on board 120 tons of coal, to which 
reference has been made in the case. Besides this, fish manure, 
which constituted the cargo of the vessel, mixed with coal, 
makes excellent fuel. The coal was of good quality and its 
daily consumption varied between 17 and 19 tons. Under such 
conditions the " Thea " could have reached Vladivostock without 
further supply, either through the Tsugaru or La Perouse straits. 
By the first route, at a speed of 9 ' 5 nautical miles per hour, the 
distance of the voyage being 904 miles, a total quantity of 76 
tons would have been required. By the route through the 
La Perouse straits — 1,434 nautical miles — 123 tons of coal would 
have been consumed. It is necessary to add that if a supply 
of coal had been required, this might have been obtained at 
Sakhalin, and in view of the fogs which prevailed at that time of 
the year along the coast of Japan it would have been necessary 
to proceed at a reduced speed, as was done by the squadron 
of cruisers ; this would have considerably economised the 
consumption of coal. 

There was thus no necessity to sink the " Thea "; she might 
have proceeded freely to Vladivostock ; and I therefore consider 
the action of the cruiser squadron irregular. The detention of 
the vessel was also irregular, but I will touch upon this question 
in connection with the decision of the Prize Court. 

The Court based its decision on the following contentions : — 
(1) The steamer, having according to agreement been placed at 
the disposal of Japanese trading firms, was the property of the 
enemy in time of war ; (2) the steamer was engaged in coasting 
trade between Japanese ports, and therefore must be considered 
as having lost her neutral character ; (3) the whole cargo 
belonged to enemy subjects. 

The first two contentions are in reality based upon a fiction, 
since they deny the neutral nationality of the " Thea." Appa- 
rently this view originates in another misconception ; the Court 
considers that the " Thea " having been chartered by a Japanese 
company was owned by the enemy, whereas the true legal view 
is that possession so acquired confers only the right to use, 
while the property remains in the owner. As a rough, but quite 
analogous, illustration, suppose I hire a cab for a day, I have the 
use of the vehicle, horses and driver, but they do not in any 
sense become my property. 

Similarly, from the point of view of international law, the 
chartering of a vessel by subjects of the enemy, even for coasting 
trade, is a perfectly normal transaction for a neutral, and there- 
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fore the denial of the neutrality of the " Thea," having been based 
upon a confusion between ownership and use, and not founded 
upon any principle of international law, must be considered as 
quite unjustifiable. 

The third contention of the Court, viz., that the goods were 
the property of enemy subjects, must apparently have some 
reference to the nature of the goods, but it is not clear whether 
the Court considered fish manure and fish oil as articles of 
contraband of war or not. Yet upon this question according 
to law would depend the fate of the vessel and cargo. The 
ownership of the cargo by enemy subjects cannot affect the 
case. 

Fish manure and fish oil, of which the cargo of the vessel 
consisted, are not, according to the Imperial Order of the 
14th February 1904,* regarded as articles of contraband of war, 
as they are not specially mentioned and do not come under any 
one of the categories in the Order. 

It is, therefore, evident that none of the above-mentioned 
contentions of the Court justify the condemnation of the vessel 
or the cargo. In the present case the vessel was neutral, and 
although her cargo was enemy property it was not contra- 
band of war. Applying Articles 11 and 12 of the Regulations 
relating to Naval Prizesf to these circumstances the Prize 
Court shotxld have released both the vessel and cargo. The 
squadron of cruisers should, of course, have acted in a similar 
manner, but the insufficient knowledge of the German language 
on the part of the officers commissioned for the inspection of the 
" Thea " prevented a regular decision of the case, and it was 
unfortunate that the most important part of the inspection was 
not carried out, and that the vessel was sunk on Jhe supposition 
that she was carrying not fish manure, but fish, i.e., an article 
of contraband of war. 

In conclusion, I cannot but mention that the " Thea " was 
engaged in a perfectly peaceful occupation, and that in the 
charter-party it was stipulated that she was not to be employed 
for the carriage of troops and articles of contraband of war. 

In view of the foregoing, I have the honour to request the 
Supreme Prize Court to reverse the decision of the Vladivostock 
Prize Court condemning the " Thea," and to hold that the 
steamer should have been released. 

Answer of the Procurator of the Prize Court of the Port of 
Vladivostock, Titular Councillor Lazarevshi. 

With reference to the appeal of Captain Hans Olerich 
against the decision of the Vladivostock Prize Court in 
respeet of the detention and sinking of the German merchant 
vessel " Thea " by a squadron of cruisers of the Imperial 
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Russian Navy, I consider it necessary to submit the following 
observations : — 

In bis appeal Captain Olericb touches upon the following 
three circumstances : — ■ 

1. The sinking of the steamer " Thea." 

2. The refusal by the Court to admit the neutral character 

of the steamer. 

3. The omission to examine the question as to whether the 

cargo of the " Thea "—fish manure and fish oil — was 
contraband of war. 

I am compelled to leave the first paragraph of the appeal 
without further elucidation, as I do not consider myself suffi- 
ciently competent to give an answer to the question as to how 
far " fish manure, mixed with coal, would make excellent fuel. " 

In the second part of his appeal, alleging misconception by 
the Court of the meaning of ownership in connection with the 
question of the relationship of the vessel to the Japanese com- 
pany who chartered her, Captain Olerich illustrates this relation- 
ship by quoting as an illustration the temporary hiring of a cab, 
and draws an analogy between such a case and that of his vessel. 
I consider that this illustration is not applicable to the present 
case ; a person who has hired a cab does not supply the cab- 
man on demand with grease for the wheels and oats for the 
horse, nor pay for accommodation in a stable, nor for water for the 
horse to drink. All this falls upon the owner ; the passenger 
has the benefit only of the cab. On examination of the terms 
of the charter-party between the Japanese firm Hokkai-Sangyo- 
Goshi-Kaisha and the agents of the owners, it would seem that 
the ■ said firm, on demand by the master, was always on its own 
account to supply the vessel with the necessary quantity .of 
coal, to pay harbour, lighthouse and berth dues, consular fees, 
pilots, &c. 

As regards the statement of Captain Olerich that, although 
the coasting trade of the enemy country is exclusively limited 
in time of peace to vessels belonging to that country, the 
participation in that trade by foreign vessels in time of war 
cannot have any effect on their national character, the result 
of such a doctrine would be to secure the complete immunity 
of the internal trade of Japan from the Russian cruisers. 
In other words, it would have made it impossible for Russia 
to attain, by her right of capture, one of the main, if not the 
main, objects of a naval war, namely, preventing the enemy 
from using the sea for purposes of communication. Neutral 
vessels which in war time are engaged in enemy trade, in 
which they could not be engaged in time of peace, cannot 
possibly be considered as retaining their neutral character. In 
support of this opinion I permit myself to refer to the well 
known publication, "The Rights of Naval Warfare," sections 
130-133. 
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The decision of the Court that the " Thea " was subject to 
condemnation as belonging to the enemy and participating in a 
trade reserved to the enemy, and as having therefore lost her 
neutral character, was thus justified both by law and reason. 

In the last part of his appeal Captain Olerich draws the 
attention of the Supreme Prize Court to the fact that although 
the fate of the vessel and cargo depended upon whether the 
cargo was or was not contraband of war, the Port Prize Court 
did not touch upon this question. Article 12 of the Regulations 
relating to Naval Prizes" distinctly lays down that enemy 
property is to be condemned when it is on board a vessel 
liable to condemnation. The " Thea" was liable to condemna- 
tion ; the whole of the cargo of fish manure and oil on board at 
the time of seizure was clearly shown by the documents to be 
enemy property, and therefore, on the strength of the articles 
mentioned, apart from its nature and character, was also liable 
to condemnation. 

The examination by the Court of the question as to whether 
fish manure and oil may be regarded as contraband of war was 
thus quite unnecessary. 



The owners of the cargo did not appeal. 

The Supreme Court allowed the appeal in respect of the ship 
and directed the assessment of compensation by the Port Prize 
Court, but declared that, in the absence of any appeal, the 
decision condemning the cargo remained in force. 

Decision of the Supreme Prize Court. 

By order of His Imperial Majesty, the Supreme Prize Court, 
sitting on the 20th day of November 1904, at which were 
present — ■ 

Presiding Member of the Admiral Pilkin ; 

Admiralty Council. 
Members of the Admiralty Adjutant-General Admiral 
Council, Kaznakov, Admiral 

Kuprianov, Vice-Admiral 
Diekhoff, Vice-Admiral De 
Livron ; 
Senators - Privy Councillor Grave, Privy 

Councillor Count Tiesen- 
hausen ; 
Member from the Ministry for Privy Councillor Martens ; 

Foreign Affairs, 
Acting Procurator - Actual State Councillor 

Steblin-Kamenski ; 
Acting Secretary - State Councillor Surin ; 
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heard the case of the capture and sinking of the German 

The "Thea" was sighted by a squadron of cruisers of the 
Pacific fleet on the 12th July 1904, about 3 a.m., ^ and was 
stopped by a shot fired from the first-class cruiser " Rossia." 
In accordance with instructions signalled by Rear-Admiral 
Jessen, commander of the detachment, the cruiser "Rurik" 
despatched a commission of two officers with a company of 
armed sailors in a boat to search the steamer. It appeared 
from the examination of the steamer, her cargo and papers, and 
from questioning the master, that the steamer was the " Thea," 
belonging to the firm of Diedericbsen, of Kiel. Her crew 
consisted of Hans Olerich (master), four officers, two engineers, 
all Germans, and forty seamen, twenty-four of whom were 
Japanese and sixteen Chinese. The steamer had been chartered 
by the Japanese steamship company Hokkai-Sangyo-Goshi- 
Kaisha at Hakodate on the 17th (30th) March 1904, for nine 
months, for carrying goods between the ports of Japan, China, 
and Formosa. The present voyage of the steamer was from 
Otaru to Tadotsu, with a cargo of about 1,400 tons of various fish 
products. The nature of the cargo was ascertained from the 
statements of the master, as the bills of lading were made 
out in the Japanese language and were not understood. _ A 
protocol of the circumstances was drawn up by the commission 
from the " Rurik," who declared the whole cargo to be contraband 
of war, and therefore both ship and cargo to be liable to 
condemnation. The Report drawn up on the same day shows 
that, in view of the extraordinary circumstances, viz., the near 
proximity of the enemy's shores,® the great distance of ports to 
which prizes could be taken, the insufficient quantity of coal on 
board and the impossibility of supplying her with coal from the 
cruisers owing to the heavy swell prevailing, the "Thea" was 
sunk, in accordance with instructions signalled by the com- 
mander of the detachment, by an explosive pyroxyline shell and 
gunfire, after the master and the whole of the crew had been 
taken off. 

On the return of the squadron of cruisers to Vladivostock, 
the protocol and report and the papers of " Thea " were laid 
before the Vladivostock Prize Court. 

Lieutenant Postnikov and Midshipman Plazovski, examined 
by the Court on oath, deposed that when the "Thea" was 
stopped they were sent on board with an armed party, and 
on their arrival proceeded to the cabin of the master, who pro- 
duced the official log and ship's papers. The conversation which 
ensued between the master and Midshipman Plazovski was in 
the German language and had to be interpreted to Lieutenant 
Postnikov, as he did not speak German. In reply to the ques- 
tion as to the nature of the cargo of the steamer, the master 

* The steamer " Calchas," captured t>y the same squadron on the same 
day, was navigated as a prize to Vladivostock. (See p. 118.) 
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said : " Fish and fish oil." A considerable quantity of fish oil in 
tins lay on the upper deck, and there was a strong smell of fish 
throughout the whole steamer, and in view of this Lieutenant 
Postnikov and Midshipman Plazovski did not think it necessary 
to verify the master's statement as to the nature of the cargo by 
immediate examination, more especially as the cruisers were in a 
hurry to get, the examination over. Considering that fish and fish 
oil, like all fish products, belonged to the category of articles 
declared to be contraband of war, and that the steamer was 
chartered by Japanese, Lieutenant Postnikov and Midshipman 
Plazovski decided that her capture was justified, and, in order to 
ascertain whether she could be taken to Vladivostock, asked the 
master what quantity of coal he had on board. The master 
informed them that he had 120 tons of coal, which would be 
sufficient for six days' steaming at a speed of 9 knots. It was 
only after the sinking of the steamer, and on more careful 
examination, that the master stated that the greater part of his 
cargo consisted of fish manure, and he then for the first time 
drew attention to the indorsement on the charter-party to the 
effect that the steamer must not be employed in carrying 
articles of contraband of war. When the steamer was searched 
he did not mention this. 

Captain Olerich deposed that he had informed the officers 
who examined the steamer that the cargo consisted of fish 
manure and oil, and not fish. This statement was corroborated 
by Johan Stall, senior officer. 

Under the charter-party which was found on board the 
steamer, signed at Kobe on the 4th March 1904, between the 
trading firm of Samuel, Samuel & Co. and the Japanese 
company Hokkai-Sangyo-Goshi-Kaisha, the steamer " Thea " was 
placed, with the consent of the owners, at the exclusive disposal 
of the said Japanese company or their agents for all lawful naviga- 
tion between Japanese ports off the coast of China and Formosa 
for a period of nine months from any date between the 5th 
and 30th March 1904. On the back of the charter-party was 
printed : " It is stipulated and agreed that the said vessel shall 
" be employed in lawful navigation and shall not be employed 
" for the transport of troops nor of articles declared to be contra- 
" band of war, and that the steamer shall not be despatched to 
" blockaded ports." In the official log it is stated that the 
steamer was taken over by the Japanese company on the 12th 
March 1904, and sailed between Japanese ports. The bills of 
lading when translated showed that the cargo of the steamer 
consisted of pressed flat-fish and fish oil, and that the consignors 
and consignees were Japanese subjects. 

The Prize Court of the port of Vladivostock held that the 
capture of the "Thea" was justified under the Regulations 
relating to Naval Prizes ; that as, under the charter-party, she 
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had entered the exclusive service of the Japanese company for 
a period of nine months, she became the property of the enemy 
in time of war ; that as she was employed exclusively in the 
coasting trade between Japanese ports from the time she was 
chartered, and therefore enjoyed the privileges conceded only 
to Japanese vessels, she must be. deemed to have lost her neutral 
character ; and that the whole of the cargo consisted of articles 
belonging to enemy subjects. 

Under Articles 21, 27, 28, and 74 of the said Regulations* 
the " Thea " and the whole cargo on board, consisting of fish 
manure and oil, were therefore condemned as lawful prize. 

Hans Olerich, the master of the " Thea," lodged an appeal 
against the decision of the Prize Court."f 

The Procurator of the Prize Court of the port of Vladivostock 
submitted his arguments in answer to Olerich's appeal, and 
supported the decision of the Court.J 

On behalf of Heinrich Diedrichsen, owner of the "Thea," 
Sworn Advocate Gerke submitted the following documents : — 

1. The manifest of the " Thea," showing that her cargo on 

her last voyage consisted of fish manure and manure, 
of fish roe, heads and bones of herrings, and fish oil. 

2. A letter from the attorney of K. lilies & Co., of 

Hamburg, to Diedrichsen, Jebsen, & Co., to the 
effect that Japanese fish oil was not a food product, 
but was used exclusively for technical purposes, and 
generally exported to Europe. 

3. Extract, certified by the German Consul-General at 

St. Petersburg, from the Treaty of Commerce and 
Navigation between Germany and Japan, dated the 
4th April 1896, under Article 13 of which German 
vessels may transport goods between the ports then 
open to trade, but not to and from the ports of Osaka, 
Niigata, and Ebisuminato. 

4. Extract, certified by the German Consul-General at 

St. Petersburg, from the Register of German Merchant 
Vessels for the year 1904, published by the Ministry 
of the Interior of the German Empire, in which, under 
No. 1,498, the "Thea" is entered: Port of registry, 
Kiel ; owner, Diedrichsen ; master, Olerich ; crew, 
twenty-one men. 

5. Certified copy of the Ships' Register of the Royal 

" Amtsgericht " at Kiel, showing that the "Thea" 
was registered at Kiel, and belonged to the German 
subject Diedrichsen. 

On the 19th November 1904, the commander of the First 
Squadron of the Pacific Fleet, Rear-Admiral Jessen, submitted 
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a Report in answer to the appeal of Captain Olerich, stating 
that there were no grounds for the allegation by the appellant 
that the sinking of the " Thea " was irregular, inasmuch as, in 
the absence of proof that the " Thea " was a lawful prize, the 
owner would have been compensated for loss and damage, 
whether the vessel had been sunk or taken to a Russian port ; 
on the other hand, on prQof that the " Thea " was a lawful prize, 
the sinking of the vessel would have not caused the owner any 
further loss. The arguments used .by the appellant are devoid 
of substance, because it was impossible to dispatch the prize 
through the Tsugaru Straits. She would have been obliged to 
pass the enemy ports of Hakodate, Aomori, and Matsumai, and, 
proceeding at a speed of 5^ knots against a current of 4 knots, 
the ship, as well as the Russian prize crew on board, would have 
fallen an easy victim, and would possibly have been captured 
by the ships of the enemy navy. She could not be dispatched 
through the straits of La Perouse ; this route would have 
required a larger quantity of coal than the 120 tons on board 
the " Thea." Experimenting with fish manure as fuel would 
have exposed the prize crew to risk. The "Thea" lost her 
neutrality by entering the service of a Japanese company, under 
the orders of which, as was discovered after her capture, she 
was carrying fish products to Japan. These fish products were 
contraband of war, and Olerich himself admitted, in the press, 
that his cargo consisted of dried fish and fish oil, i.e., food 
products. 

After hearing the parties, the Supreme Prize Court finds 
that the " Thea," belonging to the German subject Diedrichsen, 
was captured in the Pacific Ocean by a squadron of cruisers 
and sunk, because the whole of her cargo was found to consist 
of fish products which had been declared to be contraband of 
war. The officers sent to search the steamer did not make a 
personal examination of the cargo, but based their opinion as to 
its nature on the evidence of the master, who spoke in German, 
a language of which one of the officers, Lieutenant Postnikov, had 
no knowledge. It was ultimately discovered that the cargo of 
the "Thea" consisted of fish products which could not be 
regarded as food and therefore as contraband under the Imperial 
Order of the 14th February 1904. '*' It consisted of fish fat 
used for manure and fish oil, products which cannot be regarded 
as contraband of war. The nature of the cargo of the " Thea" 
was unmistakably established by the bills of lading and the 
manifest found on board the steamer, the authenticity of which 
are not open to doubt. This circumstance was established in 
the decision of the Prize Court of the port of Yladivostock, 
which condemned the steamer, not on the ground that her cargo 
constituted contraband of war, but because under the charter- 
party she had entered the exclusive service of a Japanese 
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company for a period of nine months, and thereby became the 
property of the enemy in time of war, and was engaged in 
coasting exclusively between Japanese ports. She thereby 
gained the privileges only conceded to Japanese vessels, and 
lost her neutral character ; the whole of her cargo consisted of 
articles belonging to enemy subjects. 

The grounds referred to in the decision of the Prize Court 
are insufficient for holding the "Thea" to be a lawful prize. 
Under Article 7 of the Regulations relating to Naval Prizes* the 
nationality of a vessel is determined by the laws of the State 
under the flag of which the vessel sails or to the fleet of which 
she claims to belong. As the - 'Thea" was flying the German 
flag and was registered at the German port of Kiel, her 
nationality must be determined by the laws of the German 
Empire. Under the German merchant shipping law (Law of the 
25th October 1867, supplemented by the Law of the 23rd 
December 1888, relating to the nationality of merchant vessels 
and their rights to hoist the Federal flag, sections 2, 8, 9, 
and 10) the right of merchant vessels to hoist the German 
Federal flag is governed only by two conditions : that the vessel 
should belong to a native of one of the Federal States, and 
should be registered in the ships' register at a German port. No 
other restrictions on the flying of the German flag exist in 
German law, which, differing from the laws of some of the other 
countries, does not require the whole or part of the crew to be 
German subjects. These two conditions were fulfilled by the 
"Thea," as she belonged to the German subject Diedrichsen 
and was registered in the ships' register of the German port 
of Kiel. The German nationality of the "Thea" is therefore 
proved. This nationality could not have been lost by the lease 
of the vessel to a Japanese company for a period of nine months, 
inasmuch as the German Law of the 10th May 1897 (sections 
510 and 556) provides that neither a charter-party for the 
whole or part of a vessel to foreign subjects for the conveyance 
of goods, nor the lease of a vessel by her owner to foreign 
subjects, shall deprive her of the right to hoist the German 
Federal flag. The vessel only loses this right in the event of 
sale to a person who is not a native of one of the Federal 
States (section 11 of the Law of the 25th October 1867). 

Similarly, the coasting navigation of the " Thea " between 
Japanese ports is no just ground for considering her to have 
lost her national character, inasmuch as such navigation is not 
a breach of neutrality (Declaration of the Empress Catherine II. 
of the 28th February 1780), and the Regulations relating to 
Naval Prizes*' do not justify the capture and condemnation of 
neutral vessels on this ground. Moreover, according to the 
Treaty of Commerce and Navigation between Germany and 
Japan of the 4th April 1893, German vessels are granted the 
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privilege of conveying goods to and from the open ports of 
Japan excepting three specified ports, so that the Prize Court 
was wrong in thinking that the coasting trade was reserved 
exclusively for Japanese vessels. 

Finally, the fact that the cargo carried by the "Thea" 
belonged to enemy subjects is no justification for the capture 
and condemnation of the vessel, because neutral merchant 
vessels and their cargoes are liable to condemnation only in the 
cases provided for in Articles 11 and 12 of the Regulations 
relating to Prizes,® and the ownership of cargoes by Japanese 
subjects is not there mentioned. The " Thea " cannot be 
considered guilty of a breach of neutrality, because a breach of 
neutrality, according to Article 8 of the Regulations relating to 
Prizes," :|: ' is only established by the existence of the facts referred 
to in Articles 1 1 and 12 of these Regulations, whereas in the 
present case these facts did not exist. 

The allusion made by the commander of the First Squadron 
of the Pacific Fleet to the account given by Captain Olerich 
of the loss of the "Thea," in a Berlin newspaper, cannot be 
accepted as evidence in the case, as it is only evidence given 
before a Court, and not a report published in a newspaper, 
that can be taken into account in deciding a case. 

For the above reasons, the Supreme Prize Court decides 
that the " Thea " was not liable to capture and condemnation, 
annuls the decision of the Vladivostock Prize Court concerning 
the capture and condemnation of the ship, but declares that, in 
the absence of an appeal, the decision of the Vladivostock Prize 
Court condemning her cargo remains in force. 



Decision of the Libau Prize Court assessing the amount of 
compensation for the destruction of the Ship. 

On the 16th day of February 1907, by Order of His Imperial 
Majesty, the Prize Court at the port Emperor Alexander III., 
composed of : — 

President - Lieutenant-Gen eral Zenoloi ; 

Members - Captain of the First Rank Koliankovski ; 

Member of the District Court, State 
Councillor Rotrofi ; Councillor to the 
Ministry for Foreign Affairs,- State 
Councillor Voeikov ; 
Procurator - Colonel Alabyshev ; 

Secretary - Kokizov ; 

heard the claim of the German subject, Heinrich Diedrichsen, 
against the Russian Government for 598,551 German marks 
66 pfennigs for losses sustained through the sinking of the 
steamer " Thea " by the first-class cruiser " Rurik " on the 
12th July 1904. 
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In the petition laid before the Port Prize Court at the port 
Emperor Alexander III. the attorney of the German subject, 
Heinrich Diedrichsen, Sworn Advocate Gerke, explained that 
on the 12th (25th) July 1904 the " Thea," belonging to the 
claimant Diedrichsen, flying the German flag, was stopped 
by a squadron of Russian cruisers under command of Rear- 
Admiral Jessen and sunk, upon the pretext that she was 
carrying to Japanese ports a cargo of fish and fish products, 
which were articles of contraband of war. On the appeal of 
Diedrichsen against the decision of the Vladivostock Prize 
Court, which had condemned the " Thea " and the cargo on 
board, the Supreme Prize Court declared that the detention 
and sinking of the " Thea " were irregular, inasmuch as the 
cargo did not consist of fish products, but of fish manure and 
fish oil, which could not be regarded as articles of contraband 
of war, and because the " Thea," flying the German flag, could 
not be considered to have violated her neutrality merely on the 
ground that she was engaged in the coasting trade, that she 
had been chartered by a Japanese company, or that she was 
carrying goods destined for Japanese subjects. He pointed out 
that, in view of the decision referred to, the owner of the 
steamer (Diedrichsen) was entitled to compensation for the 
value of the destroyed steamer and other losses arising from the 
sinking of such steamer, and calculated such losses to be 
598,551 German marks 66 pfennigs, made up as follows : — 

(1) Value of the steamer " Thea," 505,250 German marks ; 

(2) Loss of profits under the charter-party, 49,214"72 

German marks ; 

(3) Maintenance of the crew at Vladivostock, during 

the journey through Siberia to Europe, and from 
Vladivostock to Hong Kong, and the daily allowances 
and expenses of the master, 2,249 ' 10 German marks ; 

(4) Wages to master and crew and travelling expenses of 

the Chinese members of the crew, travelling expenses 
of the master to Europe, and payment of premium 
money to him, 3,583 " 38 German marks ; 

(5) Deck and engine-room stores on board the vessel at the 

time of her loss, 5,102 "31 German marks ; 

(6) Provisions, stores, and effects belonging to the master 

and crew on board the vessel at the time of her loss, 
17,569 ' 75 German marks ; 

(7) Spare parts on board the vessel at the the time of her 

loss, 4,615 German marks ; 

(8) Value of the coal sunk with the vessel, 2,530 German 

marks ; 

(9) Payment to the firm of Kunst and Albers at Vladivostock, 

per account, 1,489 "40 German marks ; 

(10) Expenses incurred by the Imperial Consulate-General at 

St. Petersburg, 452 " 72 German marks ; 
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(11) Fees to experts for the valuation by them of the steamer 

" Thea," 505 ' 25 German marks ; and 

(12) Special remuneration to the European members of the 

crew for losses sustained by them, 6,000 German 
marks. 

The attorney of the claimant sought judgment for 
598,551 " 66 German marks, with interest from the 28th 
November (11th December) 1904 to the day of payment. 

The Prize Court, after hearing the parties, considers that the 
right of the claimant Diedrichsen to compensation for the 
sinking of the " Thea " cannot now be disputed, as the decision 
of the Supreme Prize Court of the 20th November 1 904 holding 
that the capture and sinking of the steamer was not valid, is 
conclusive. 

The individual items of the claim are dealt with as follows : — 
In support of item 1 the claimant annexed to the petition a 
valuation of the steamer made at Kiel on the 31st December 
1904, by sworn experts — Mechanical Engineer Reidock and 
Shipbuilder Sonne-Conradi — who put the value of the " Thea" 
at the time of her destruction at the sum specified in the 
claimant's petition, and, in accordance with the decision of the 
Prize Court of the 21st September 1906, he produced a tech- 
nical description of the steamer, a letter of the North German 
Insurance Company of the 17th October 1906, showing that the 
" Thea " was insured in that company in 1903 for the sum of 
430,000 German marks, and that the owner in addition himself 
took the risk to the amount of 80,000 to 120,000 marks, and a 
certificate from the engineer and machinery inspector of the 
bureau in Hamburg of the 10th January 1907, who put the cost 
of building the steamer " Thea" in 1893 at the sum of 515,000 
marks. 

At the sitting of the 8th November Wilhelm Reidock, 
examined by the Court, upon oath, stated that in 1901 the 
steamer " Thea," of 2,200 tons displacement, was adapted for 
carrying passengers to the Far -East, some of her plates were 
renewed, two decks were relaid, a permit for carrying passengers 
was applied for, and a fresh-water tank of 3 tons was placed on 
board. The cost of these alterations and of the permit was 
95,000 marks ; he had verified all the accounts in connection 
with the alterations referred to in his capacity of inspector 
of the shipbuilding and machinery branch of the firm of 
Diedrichsen. 

The valuation of the " Thea " drawn up on the 31st December 
1904 by Reidock and Sonne-Conradi is of no value, as there 
is nothing to show on what basis it was drawn up, and in the 
absence of all possibility of determining its correctness the 
Court cannot enter into discussion as to whether the valuation 
referred to corresponds with the actual cost of the steamer. 
Apart from this, as it was not drawn up in Court, nor in the 
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presence of the defendant, and was made by persons not selected 
by both parties nor appointed by the Court, it only represented 
the opinion of private persons, and was not binding on anybody, 
and therefore had not the character of legal proof. 

In the valuation of the experts, made under the supervision 
of the Court by the Senior Port Marine Engineer and Shipbuilder 
Sheedoff, Engineer Freibusch, and Captain Lindemann, the 
value of the " Thea," was put at 384,026 German marks. This 
opinion was based on the particulars in the technical description 
of the " Thea," produced by the claimant, in the letter of the 
North German Insurance Company of the 17th October 1906, 
in the certificate of the engineer and inspector of the bureau 
of the 10th January 1907, and on the evidence of the witness 
Reidock. The Prize Court finds this valuation by the experts 
is correct, and bases the value of the " Thea " on the day she 
was sunk at 384,026 German marks. 

With regard to the claims for deck fittings, machinery, and 
spare parts, viz., paint, oil, varnish, kerosene, vaseline, fat, soda, 
twist, sailcloth, tarpaulins, hawsers, tow, Manilla rope, tar, cork, 
lubricating and lamp oils, soap, coal shovels, baskets, brushes, 
pumps, valves, zinc plates, sheet iron, spare telescope, chrono- 
meter, crank-shaft, ship's propeller, steel cables, and life-belts, 
the evidence of the expert engineer Lindemann shows that these 
articles must have been on board the " Thea " when proceeding 
on such a long voyage, and that the quantities cannot have been 
less than those specified in the lists drawn up at Vladivostock 
on the 5th August 1904 and at Kiel on the 17th October 1904 
by the late master of the steamer (Olerich), and he states that 
the values given in these lists correspond with the actual cost 
of the goods. The Prize Court finds these claims proA^ed to the 
extent of 5,009 German marks for the loss of the deck and 
engine-room stores (item 5) and to the extent of 4,615 marks for 
spare parts and navigating instruments on board the steamer on 
the day she was sunk (item 7). Similarly, judgment should be 
given for 452 marks 70 pfennigs (item 10) paid by the German 
Consul-General at St. Petersburg to the officers Stoll and 
Deppner and the engineers Goltz and Reimers of the "Thea," 
who arrived at St. Petersburg from Vladivostock on the 6th 
and 7th September, and were obliged to await an opportunity 
to return to Germany by sea. This sum was repaid to the 
consul by Diedrichsen, as will be seen from the letter from 
the German Ministry for Foreign Affairs to Diedrichsen, dated 
the 22nd September 1904, demanding repayment of this sum 
to the Consul-General at St. Petersburg. 

The claim (item 3) for repayment of the expenses of the 
maintenance of the crew at Vladivostock, during the journey 
through Siberia to Europe, and the voyage from Vladivostock 
to Hong Kong, has also been proved. The sworn declaration of 
the master (Olerich), made on the 16th January 1906, before 
the Notary Rentdorff at Kiel, in accordance with Article 392 
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of the Code of Civil Procedure of the German Empire, shows 
that the crew of the steamer consisted of the master, two 
officers, three engineers, and sixteen Chinese. They were 
entitled to repatriation, under Article 69 of the German Code 
relating to shipping, at the expense of Diedrichsen, and 
the cost of their maintenance at Vladivostock and during the 
journey amounted to 1,228 German marks, and was paid by 
Diedrichsen, as appears from the same declaration by Olerich. 

Under Article 69 of the German Code relating to shipping, 
the crew of a sunken vessel are to be sent at the expense of 
the owner of the vessel to the port from which the vessel 
originally sailed, and the crew are to receive one-half their 
wages from the day of the loss of the vessel to the day they 
are landed at the said port. The wages account of the " Thea " 
annexed to the claimant's petition shows that wages and daily 
allowances had been paid monthly, and that the amount so 
paid with the sum disbursed on travelling expenses to the 
port of sailing amounted to 1,864'40 German marks. These 
disbursements are supported by vouchers and by Captain 
Olerich's declaration annexed to the papers. 

To this must be added the sum paid to the master (premium 
money), 1,076 '68 German marks, for the period from the 
26th July 1904 to the 11th December 1904, i.e., for 139 days, 
reckoned in accordance with his sworn declaration at the rate of 
\\ per cent, on the freight of 7,857 dollars per month, calcu- 
lating the dollar at 2 marks. In this manner the claim (item 4) 
for repayment of the expenses of the repatriation of the crew to 
the port of sailing, for one-half wages paid to the crew, and for 
the premium on the freight paid to the master has been proved 
to be 2,981 '08 German marks. 

The Supreme Prize Court, in deciding Diedrichsen's appeal 
as to the sinking of the " Thea," found that she had been 
proved to have been chartered by the Japanese steamship 
company Hokkai-Sangyo-Goshi-Kaisha at Hakodate on the 17th 
(30th.) March 1904, for a period of nine months, for carrying 
goods between the ports of Japan, China, and Formosa, and 
that she had been sunk on the 12th (25th) July 1904. Accord- 
ing to the decisions of the Civil Cassation Department of the 
Ruling Senate No. 2 of the year 1884, No. 8, 1882, and No. 186, 
1880, the word " loss " covers not only the actual injury caused, 
but also the deprivation of impending profits. Diedrichsen is 
therefore entitled to claim compensation for the value of the 
property destroyed and the expenses arising therefrom, and also 
for loss of profits resulting from the destruction of the steamer, 
including freight from the day the steamer was sunk, the 12th 
(25th) July 1904 to the 28th November (11th December) 1904, 
when the contract above referred to with the Japanese steam- 
ship company terminated, i.e., for 139 days. According to the 
sworn declaration of Olerich, the vessel was chartered by 
the Japanese steamship company referred to for a payment of 
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freight at tlie rate of 7,875 Mexican dollars per month. The 
claimant was, therefore, deprived of the .gross receipts for 139 
days, amounting to 71,778 '68 German marks (reckoning the 
dollar at 2 marks). From this amount must be deducted the 
expenses falling to be paid by the shipowner during that period, 
as certified by the same declaration, viz. : — 

German Marks. 



(a) Commission of 2\ per cent, on freight 

payments on chartering the vessel 1,794 '48 

(b) Premium to the master at the rate of 1^- 

per cent, on the above sum - 1,076 '67 

(c) Wages and maintenance of crew - 11,077 '60 

(d) Daily allowances to crew - 2,293 ' 50 

(e) Insurance - 6,321 '72 

Total - 22,565'96 

To these expenses must be added the cost of the lubricating 
oil which would have been used on board the steamer from the 
day she was sunk to the termination of the contract, as, according 
to the expert Lindemann, lubricating oil should be supplied by 
the shipowner at his own expense. As the amount necessary 
for a vessel of the dimensions and speed of the " Thea " would., 
in his opinion, have cost 50 roubles per month, the amount 
required for the period of four months and sixteen days 
remaining until the term of chartering the steamer expired 
would have cost the sum of 226 r. 60 c, or 486 '72 marks. 
Adding this sum to the amount specified above, viz., 22,565 ' 96 
marks, the total expenditure would be 23,052 "68 German 
marks, and on deducting this from the gross receipts, the net 
profits earned by Diedrichsen would have been 48,728 German 
marks. 

The claimant is not entitled to any allowance in respect 
of the rest of his claims. 

He puts the value of the " Thea " (item 1) at 505,250 German 
marks, whereas on investigation by the Court it has been shown 
to be 384,025 German marks ; as the claimant has not proved 
that the vessel actually cost the amount specified in his petition, 
the Court gives judgment for the sum of 384,025 German 
marks in settlement of this item, and cannot give any further 
compensation in respect of it. 

The amount of the unearned profits (item 2) of which 
Diedrichsen was deprived by the sinking of the "Thea" has, 
been fixed by the Court at 486 ' 72 German marks less than the 
amount claimed. This was due to the fact that the cost of the 
lubricating oil had been omitted from the expenses to be 
deducted from the gross receipts of the steamer. Consequently 
this part of Diedrichsen' s claim for loss of profits cannot be 
allowed. 
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The account of the expenses for the maintenance of the crew 
(item 3) at Vladivostock and during their journey through 
Siberia and Europe includes a sum of 361 r. 50 c. for various 
disbursements by Captain Olerich at Irkutsk, Moscow, Warsaw, 
Berlin, and Warnemunde. As the claimant submitted no 
-explanation of the purposes for which these disbursements had 
been made or the grounds on which he claimed that they were 
payable by the shipowner and recoverable from the Russian 
•Government, this part of the claim has not been proved. 
Diedrichsen can recover only the sum of 568 roubles, equivalent 
ut the exchange of the 12th July 1904 to 1,228 German marks, 
and the remainder of the item (1,021 " 10 German marks) for the 
maintenance of the crew must be disallowed. 

The documents produced as to the item of 3,583 '38 German 
marks, for repayment of wages (item 4) paid to the master and 
■crew and of the premium paid to the master on the freight, only 
prove such disbursements to the extent of 2,941 '08 German 
marks. As to 502 ' 30 German marks, for wages and expenses 
in connection with the journey of the crew, no proof has been 
given, and as to 140 German marks in Olerich' s account for 
journeys from Warnemunde to Kiel and back, and from 
Warnemunde to Hamburg and back, no proof has been produced 
as to what connection these journeys had with the sinking of 
"the vessel. These sums cannot be allowed. 

The item of 17,569 ' 75 German marks for stores on board 
the " Thea " and for effects belonging to the master and crew 
{item 6) cannot be allowed. The account rendered by Captain 
Olerich to the shipowner, and the sworn declaration made by 
•Olerich before the Notary Rentdorf, show that the stores did 
not belong to the shipowner but to him (Captain Olerich), 
nor could the effects of the master and crew have belonged 
to Diedrichsen. As the loss caused by the destruction 
•of these stores and effects falls upon their owners, and as 
Diedrichsen neither established his right to claim for them on 
his own account nor to put forward such claim on behalf of the 
master and crew, there is no foundation for this part of the 
■claim. 

According to the evidence of the expert Lindemann, coal for 
a steamer chartered not for the voyage, but on time-charter, is as 
a rule supplied by the charterers. As the claimant has given 
no proof that in the present case the coal was supplied by 
himself, it must be assumed that the coal on board the " Thea " 
at the time she was sunk was the property of the Japanese 
■company at Kobe ; the claim for 2,520 German marks for the 
coal sunk with the steamer cannot be admitted. 

The account rendered by the firm of Kunst and Albers at 
Vladivostock shows that the sum of 1,489 '40 German marks 
(item 9) was expended by this firm on behalf of Diedrichsen for 
remuneration paid to a lawyer for a translation of the decision 
of the Vladivostock Prize Court and for the appeal against such 
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decision, and for stamp duties and commission to the firm for 
arranging the affairs of the master. The remuneration paid to 
the lawyer is a charge in connection with the procedure of .the- 
case, and as such charges in accordance with the Regulations 
relating to Naval Prizes,*' are not recoverable, this part of the 
claim cannot be allowed ; the claim for the commission paid to- 
the firm for managing the affairs of the master must also be- 
disallowed, inasmuch as there is nothing to show what these 
disbursements had to do with the circumstances upon wbich the- 
claim is based. 

The item of 505 " 25 German marks (item 11), the remuneration 
of the experts for the appraisment of the " Thea " at Kiel, must 
also be disallowed. Such appraisement was uncalled for, of no- 
use, and could not serve as legal proof, and cannot be paid for 
by the Russian Government. 

Diedrichsen' s claim is based upon the loss suffered by him 
by the illegal destruction of the " Thea." " Loss " means loss of 
that which is liable to assessment as property. No other interpre- 
tation is contained in Russian law. Therefore the subject of a 
claim for losses must be pecuniary loss in the present or in the- 
future. It will be observed that item 12 is a claim for special 
remuneration to the European members of the crew for hardships- 
to which they were exposed at the time when the steamer was 
destroyed. The documents submitted in explanation of the- 
claim show that Diedrichsen undertook to pay the European 
members of the crew a sum of 6,000 German marks for the 
terrors and privations undergone by them. 

Although there can be no doubt that terror may in certain 
cases cause serious loss — for instance, it may produce incapacity 
for work owing to shock or nervous breakdown from terror, or 
from prolonged starvation brought about by privation, from 
irregular conditions of life, &c. — there is nothing to show that 
the terrors and privations actually led to such results in this, 
case, and one must assume that the terror to which the members, 
of the crew were exposed Avas nothing more than a temporary 
mental state which could not have caused them any serious, 
injury, and cannot serve as a foundation for a claim for losses. 

Even if it had been proved that serious harm had been 
inflicted through terror and privation, the members of the crew 
would have been the sufferers, and not the shipowner, and as- 
the latter had no right in law to protect the interests of the crew 
without authority for the purpose, or without the right to the- 
claim being transferred to him, the present claim cannot be 
allowed. The fact that Diedrichsen concluded an agreement 
with the crew to pay them remuneration to the amount of 
6,000 German marks is immaterial, as the Russian Government 
are only obliged to satisfy such claims as are valid in law, and : 
not unnecessary claims which are merely a matter for generosity. 

* App. A. 
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For these reasons the Court gives judgment in favour of 
Diedrichsen :— - For the cost of the steamer, 384,025 German 
marks ; for loss of profits under the charter-party, 48,728 
German marks ; for expenses in respect of the maintenance of 
the crew at Vladivostock and for the journey through Siberia to 
Europe and Hong Kong, 1,228 German marks ; for payment of 
wages to the master and crew, travelling expenses and premium 
to the master, 2,941 "08 German marks ; for cost of the master's 
and engine-room stores on board the vessel, 5,009 German 
marks ; for cost of spare parts and navigating instruments on 
board the vessel, 4,615 German marks ; and for expenses paid 
to the German Consul at St. Petersburg, 452 "70 German 
marks — a total of 446,999 ' 78 German marks. 1 German mark 
should be reckoned to be equivalent to 46 " 3 copecks, in accord- 
ance with the exchange quoted in the " Trade and Industrial 
Gazette " of the 13th July 1904, as the rate on the 12th July 
1904, when the steamer "Thea " was sunk, with lawful interest 
thereon from the 28th November 1904 to the day of payment. 

The rest of Diedrichsen's claims are disallowed. 

The experts Lindemann and Freiburt are to be paid theii 
remuneration out of the funds of the Government, as requested — 
to the former for two opinions, 50 roubles, and to the latter for 
one opinion, 25 roubles. 
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THE "CALCHAS." 

Neutral ship — Contraband — Timber, Flour, Cotton, Machinery — Destination 
to enemy port — Burden of proof — Less than half the cargo contraband — 
Release of ship — Carriage of Mails. 

The " Calchas " was captured on a voyage from Tacoma to Liverpool. 
via Japanese and other ports carrying a cargo of flour, cotton, timber and 
machinery, and also mails, some addressed to Japanese subjects and some 
to the Japanese Government, but not relating to the war. 

Held by the Vladivostock Court that the flour, cotton and timber should 
be condemned, the ship released, and the decision as to the machinery 
postponed for further investigation. 

Held, on appeals and cross-appeal, by the Supreme Prize Court that the 
owners had discharged the burden of proving the innocent destination of 
the flour, but not of the cotton and timber, and that the decision releasing 
the ship should be aftirmed, as the mails were not enemy despatches within, 
the meaning of the Russian Regulations. 

The machinery was ultimately released, but no compensation paid for 
the loss sustained by the delay. 

Pending the appeal by the captors against the order restoring the ship 
the ship was released on security being given. 

The facts of the case sufficiently appear from the judgments. 
The case came on for hearing before the Vladivostock Prize- 
Court when the following judgment was pronounced : — 

Decision of the Vladivostock Prize Court. 

The 31st August 1904, by Order of His Imperial Majesty, 
the Prize Court of the Port of Vladivostock, comprised of — 

President Major General Kniper ; 

Members Captain of the second class Stratonovich, 

Lieut. Colonel Jagerman, 

Councillor Stein, 

Councillor Kamenski, 

Councillor Chebanenko ; 
Procurator Councillor Lasarevski ; 

Secretary - Secretary Engelhardt ; 

heard the claims in connection with the capture of the 
" Calchas " by the Russian Fleet. 

On the 12th (25th) July 1904, at 7.30 a.m., in the Pacific 
Ocean, latitude 34° 53' N., longitude 140° 13' E., the cruiser 
" Gromoboi," which was cruising apart from the other warships, 
in the Pacific Ocean, noticed a one-funnelled and two-masted 
steamer under the neutral British flag. This steamer, after 
being signalled to, and after being twice fired at as a warning, 
stopped, and Lieutenant Bolotnikov was sent aboard. She 
turned out to be the British steamer " Calchas " on her way with 
cargo from Tacoma to Liverpool via Japanese and Chinese ports 
and had, besides the crew, nine passengers. After examin- 
ation of the manifest it appeared that the goods addressed to 



The"Calchas." 119 

Japan included machinery, flour, timber, cotton, and a large 
quantity of postal matter addressed to Japanese and Corean 
ports. The commander of the cruiser ordered the " Oalchas " 
to be taken to Vladivostock. The master of the steamer did 
not offer any opposition. After the arrival of the prize crew 
from the cruiser " Rurik," under command of Lieutenant 
Stakleburg, Lieutenant Bolotnikov returned with his crew to 
the cruiser " Gromoboi," of which Captain of the first class 
Dibitz was in command, and brought with him the bills of 
lading and the ship's manifest. The other documents, and also 
the postal matter, were left with Lieutenant Stakleburg. The 
latter, after taking command of the " Calchas " as ordered by 
the commander of the cruiser, proceeded in company with the 
cruiser " Rossia," and on the 15th (28th) July lost her owing to 
the fog, but in accordance with the last instructions sent by 
semaphore from the cruiser, he sailed separately to the port of 
Korsakovsk. 

On arrival at Korsakovsk 200 tons of coal were supplied. 
Also, as there was a shortage of flour at the port, 2,000 bags of 
nWr were left there by order of the commander of the fleet, 
Admiral Skrydlov, with the consent of the master of the 
" Calchas." The steamer then proceeded, and on the 26th July 
arrived at Vladivostock. 

On arrival the " Calchas " was examined by the Prize 
Court. The documents showed that the " Calchas," com- 
manded by Captain W. F. Hannah, was built in 1899 at 
Greenock and registered at the Port of Liverpool, under 
No. 10,586, and belonged to the Ocean Steamship Company, 
India Buildings, Liverpool. Length, 441 ' 7ft.. ; beam, 52 " 65 feet ; 
displacement, 12,530 ; gross tonnage, 6,748 ' 30 ; registered 
tonnage, 4,278 '99. The steamer had triple expansion engines 
capable of steaming 13 knots, and a crew of seventy-three men, 
including the master, of whom thirty-three were Europeans 
and forty Chinese. There were also nine passengers. From 
the log-book it appeared that on the 16th March (n.s.) the 
"Calchas" sailed from Birkenhead, in England, to Glasgow, 
and from there to Victoria (British Columbia), Vancouver, and 
Tacoma, and on her way called at Port Said, Penang, Singapore, 
Hong Kong, Nagasaki, Moji, Kobe, and Yokohama. The last 
call of the steamer was at Tacoma, where she loaded some cargo, 
and she then sailed via Vancouver and Victoria, for Liverpool, 
and she had to discharge part of her cargo at Yokohama, Kobe, 
Singapore, and Colombo. During this voyage, and before she 
reached Yokohama, the steamer was stopped by the Russian 
cruiser. 

Besides the above-mentioned cargo, the " Calchas," which 
was not a regular mail steamer, had 122 bags of various corre- 
spondence, which were put on board by the American Post 
Office at Tacoma, and which, according to the master, had to 
be carried. After examining the manifest of the " Calchas," the 
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Court found that the cargo was divided into various classes : 
The cargo addressed to Japan, consisted of 651,700 lb. of hour 
(13 300 bags), 36 bales of cotton weighing 19,264 lb., 97 parcels 
of rough lumber weighing 472,420 lb., and 77 boxes of various 
machinery weighing 120,000 lb. Besides this, there were a few 
packages of varnish and tobacco leaves addressed to Tokio and 
Yokohama. The flour and the rough lumber, having been 
declared contraband, were ordered to be discharged at once, 
also 97 pieces of timber and 77 cases of machinery. The 
Court decided to employ an expert electrician and ship- 
builder to see what these machines and timber were intended 
for. After examination the following result was arrived at : — 
the 77 cases of machinery consisted of horizontal steam 
machines and various other appliances for navigation, dynamos, 
electrical transmitters, anchors, &c. After examination the 
experts came to the conclusion that the bulk of the machinery 
was intended for use in the regulation of water by hydraulic 
pressure, and, taken as a whole, could not be used for the 
completion of any kind of armaments in course of manufacture. 
Not one of these machines, according to the expert, was 
recognisable as suited for war purposes, although some might be 
used for the lighting of arsenals. The experts, therefore, came 
to the conclusion that, although these machines might be used 
for war purposes, they were most probably intended for peace 
purposes. Therefore, as there was not sufficient proof as to the 
purpose for which this machinery was required, and as the 
master could not give any further explanation, the Court decided 
to postpone the decision as to the machinery till the rightful 
owners could give, proof that they were not intended for war 
purposes in Japan, and gave them three months from the date of 
advertisement as to these 77 cases of machinery. With regard 
to the 97 parcels of timber, the experts came to the conclusion 
that timber of this kind was used for shipbuilding, and might 
be used for railway bridges. 

The cargo addressed, partly direct and partly after tranship- 
ment, to the neutral ports of Tien-tsin, Shanghai, Hong Kong, 
Colombo, Glasgow, Liverpool, Southampton, Woolwich, London, 
and Cape Town, in quantity 3,423,413 lb., 41,610 cubic feet, 
consisted partly of timber and small quantities of different 
woods, biscuits, liquors, furs, &c, and also, according to Captain 
Hannah, there had been shipped at Tacoma one 12-pr. gun, and 
30 parcels addressed to Woolwich for the British Fleet, consigned 
to various departments of the Government in London. 

On the 31st July the postal matter was examined. There 
were 122 bags and 2 packages addressed to the Japanese and 
Corean ports. The Court retained 16 bags with letters 
addressed as follows : — 

From Tacoma, 4 bags to Tokio, 2 bags to Yokohama 
1 bag to Nagasaki ; and 8 bags from Hamburg to Tokio and 
1 bag to Corea. From these bags the Court took out 15 packages 
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addressed to the Japanese Government, and in the presence of 
Lieutenant Voskanevski opened 74 private letters, which, as 
they were of no interest for them, were sent to the staff of the 
commander of the fleet with the entire mail, with the exception 
of the 15 packages. On the opening of these it was found 
that there was nothing in them relating to the cargo or the 
sailing of the " Calchas," and in two only, Nos. 4 and 11, were 
there matters of political character. In the first there was a 
secret report from the Japanese Ambassador at Washington to 
the Japanese Minister for Foreign Affairs under No. 31. In the 
second there was a secret report from the Japanese Consul at 
San Francisco to the Japanese Minister for Foreign Affairs. 
The other letters contained matter relating principally to 
accounts, financial affairs, and reports on the war from Japanese 
Consuls and Diplomatic Agents, on questions of commerce, and 
also statements of various foreign newspapers, including some 
cuttings from the same ; also information of the births and 
deaths of Japanese subjects, and as to Japanese labour abroad. 
With regard to the two secret communications a full translation 
was made, by order of the Court, by Professor Egsplion, of the 
Orient Institution, and after the translation the Court found 
that, although they were no doubt of a political character, there 
was nothing in them which could have any influence on the 
affairs of the army or navy. 

The Court decides that — 

1. The detention of the "Calchas" was justified according 
to Articles 2, 3, 15, and 17 of the Regulations relating to 

2. 651,700 lb. (13,300 sacks) of flour, 36 bales of cotton, 
97 pieces of rough lumber were intended for Japanese ports, 
and according to Article 6 (1), (9), and (10) of the Imperial 
Orders of the 14th February and 8th April 19041, these are 
contraband. 

3. The mails carried by this steamer for the Government 
of Japan had no direct connection with the army or navy. 

4. The cargo intended for neutral ports, in quantity 
3,423,413 lb. and 41,610 cubic feet, was not in the category of 
contraband. 

Therefore, according to Articles 5, 8, 13, 27, and 28 of the 
Regulations relating to Naval Prizes* it is decided that — 

(1) the cargo intended for Japanese ports, consisting of 
13,300 sacks, weighing 651,700 lb., of flour, 36 bales 
of cotton, and 97 parcels of rough lumber, should 
be condemned as lawful prize on behalf of the 
Russian Government, and also that the above goods 
should be given up to the officials of the port for 
them to deal with according to Article 33 ; 

* See App. A. t See App. 0. and App B. 
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(2) the cargo addressed to neutral ports, in quantity 

3,423,4131b. and 41,610 cubic feet, should not be 
condemned, and should be released at once ; 

(3) the "Calchas" having been captured for carrying 

contraband of war for the enemy, such contraband 
amounting to less than one-half of the whole cargo 
on board at the time of capture, and the mails 
carried for the Japanese Government having nothing 
to do with the war, the steamer should be released 
according to law, but the decision should not come 
into force, and the documents should not be delivered 
to the master of the " Oalchas " till the expiration 
of the above-mentioned term of three months ; 

(4) the manifest and bills of lading of the released cargo 

should be given up to Captain Hannah ; 

(5) the 77 pieces of machinery should not be considered as 

destined for war purposes until the expiration of three 
months from the date of advertisement requiring the 
owners to give the proof above mentioned. 



Pending the appeal to the Supreme Court, the ship was 
released upon security given in lieu of bail, as indicated in the 
following correspondence : — 

Count Lamsdorff to Sir C. Hardinge. 

Ministry of Foreign AfEairs, 
Second Department, 
M. l'Ambassadeur, November 15th, 1904. 

In reply to your note of the 23rd October last, I hasten to 
inform your Excellency, in accordance with a telegraphic advice 
from the President of the Vladivostock Prize Court, that that 
Court has no objection to the substitution. of a guarantee of the 
Bank of England in lieu of bail for the steamer " Calchas," 
in accordance with the petition of the owners of the same. 

Accept, &c. 
(Signed) Lamsdorff. 

Count Lamsdorff to Sir C. Hardinge. 

Ministry of Foreign AfEairs, 
Second Department, 
M. lAmbassadeur, November 30th, 1904. 

In your note of the 29th instant, your Excellency was 
good enough to inform me that, in accordance with explanations 
received by you from Lord Lansdowne, the deed which has 
been transmitted to the Ministry of Foreign Affairs with your 
note of 22nd instant, by which the Bank of England guarantees, 
that the steamer " Calchas " will return to a Russian port or 
pay the sum of 674,830 roubles, in the event of the Supreme 
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Prize Court condemning the vessel, rightly names the firm 
of Alfred Holt & Co. as representing the firm of the Ocean 
Steamship Company (Limited), to which the said steamer 
belongs, and that the signatory of the said deed, William 
Clibott Stapledon, a partner of the firm of Holt, is fully 
authorised to draw up such a deed in the name of his firm. 
At the same time your Excellency informed me that the 
expression " current trading voyage " in the deed signifies an 
ordinary voyage of the ships of that Company, at the conclusion 
of which the " Calchas" is to return to a Russian port. 

In reply to this, I have the honour to inform your Excellency 
that the Imperial Government has taken note of the above 
explanation, and that a telegraphic request has been sent to 
the Vladivostock port authorities to release the steamship 
" Calchas " without delay. 

Accept, &c. 
(Signed) Lamsdorff. 

The following Protests by Captors and Petitions of Claimants 
were addressed to the Supreme Prize Court : — 

Protest by the Captors. 

To the Admiralty Council, sitting as the Supreme Prize Court, 
from the Chief of the separate detachment of cruisers of 
the Squadron of the Pacific. 

On examination of the decision of the Vladivostock Prize 
Court of the 31st August of this present year, in the matter of 
the capture by the first-class cruiser " Gromoboi " of the 
British merchant steamer " Calchas " on the 12th July 1904, 
I find that the decision conflicts with the Imperial Order* 
of the 14th February 1904. As is seen in the protocol of the 
examination, among the 15 envelopes of the enemy correspondence 
that were on board the " Calchas " some were addressed by the 
Japanese Imperial Consuls in the United States of America to 
the Ministry of Foreign Affairs of the Japanese Empire ; among 
them — 

(1) Envelope No. 3 contains secret information or intelligence 

as to commercial relations with Belgium, and as to 
the establishment of a Japanese bank in the said 
kingdom ; 

(2) Envelope No. 4 contains cuttings from American news- 

papers with relation. to the present war ; 

(3) Envelope No. 3.1 — a secret one of a political character — 

has immediate relation to the present war between the 
Russian and Japanese Empires ; 

(4) Envelope No. 11 is also of a political character. 

* See App. C. 
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During the discussion of the present case Lieutenant Gervais, 
who was my representative, called the attention of the Prize 
Court to the political character of the correspondence. 

Notwithstanding this, the Court in its decision ignored the 
political character of the said correspondence, and failed to 
apply Article 7 of the Imperial Order.* 

Considering that the estimate of the political character of 
an enemy's correspondence is the business of the experts, con- 
sisting of officials from the Ministries of Foreign Affairs, of 
War, and of the Navy, and since I do not agree with tlie 
estimate of this correspondence as made by the Court in its 
decision, I ask the Supreme Prize Court to cancel the decision 
of the Prize Court of the Port of Vladivostqck of the 31st August 
of the present year. 

Rear-Admiral of the Suite of His Majesty, 
Vladivostock, (Signed) Jessen. 

September 20th (October 3rd), 1904. 

Protest by the Procurator. 

To the Admiralty Council sitting as the Supreme Prize Court, 
from Titular Councillor Lazarevski, Procurator of the 
Vladivostock Prize Court. 

Upon examination of the decision of the Vladivostock Prize 
Court, dated the 31st August 1904, in the matter of the capture 
by the first-class cruiser " Gromoboi " of the British steamer 
"Calchas" on the 12th July, I find that the decision is not 
in accord with the principles of the Imperial Order* of the 
14th February 1904. 

1. As is seen in the protocol of the Prize Court, the answer 
to the question whether the electrical machinery on the 
" Calchas " was suitable for searchlights, was that the electrical 
appliances on the steamer, though they were not adapted for 
it, might serve as searchlights. Notwithstanding this, the Court 
decided : " With regard to the 7.7 packages of machinery and 
" electrical appliances, the discussion as to their destination for 
" military use is postponed." By this action the Court may be 
said to have admitted that articles suitable for electric search- 
lights cannot be used for military purposes. 

2. As appears from the protocol of the examination of tbe 
13 packages of the enemy correspondence on the " Calchas," 
some of the letters were addressed by Japanese official persons 
residing in America to official persons in the city of Tokio. 
The conclusion cannot be avoided that, in releasing the steamer, 
the Court left out of consideration the character of this cor- 
respondence and paid no attention to Article 7 of the Imperial 
Order.* 

In my opinion, in this case the capture of the " Calchas " 
occurred at a time when, so far as the enemy is concerned, it 

* See App. C. 
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was especially important to have information on questions of 
finance, and envelope No. 10 contains such intelligence. 

Taking all these things into consideration, I respectfully 
petition the Supreme Prize Court to overrule the decision of 
the Vladivostock Prize Court of the 31st August of this year 
relating to the points above stated. 

(Signed) Titular Councillor Lazaeevski, 

Procurator of the Prize Court. 
September 18th (October 1st), 1904. 



Petition of the Owners of the " Galchas." 

A protest by the Procurator of the Prize Court and a complaint 
by the Commander of the separate detachment of cruisers of 
the Pacific squadron have been submitted to the Supreme Prize 
Court against the decision of the Vladivostock Prize Court of 
the 31st August 1904, in respect of the release of the British 
steamer " Calchas," captured by a detachment of cruisers of 
the first Pacific squadron. 

In the protest the Procurator first alleged that the Court had 
given an erroneous decision as to the 77 packages of parts of 
machinery and electrical appliances discovered on board the 
" Calchas " by deferring judgment for three months on the 
question whether the goods were destined for war purposes, 
pending the citation of the owners. As, in the opinion of the 
experts examined by the Court, the articles referred to " were 
not of a nature specially suitable for war purposes," the Court 
would have been in every way justified in arriving at the 
conclusion that the goods in question did not constitute 
contraband of war and in giving a decision for their release. 
The Court, however, abstained from pronouncing final judgment 
until " the destination of the 77 packages of parts of machinery 
and electrical appliances had' been determined " after sum- 
moning the owners by advertisement. The Court referred 
in this respect to Articles 71-73 of the Regulations relating 
to Naval Prizes* ; consequently the protest cannot be well 
founded. 

It must, however, be borne in mind that, if the Court ,had 
regarded the above goods as contraband of war, it would not 
have affected the release of the vessel, for the total quantity 
of contraband goods constituted an exceedingly small portion of 
the whole cargo carried by the " Calchas." 

Both the protest of the Procurator and the complaint of 
the commander of the detachment of cruisers of the Pacific 
squadron stated that the "Calchas" was carrying mails, 
and that of 15 packets discovered amongst the bulk of 
correspondence several were addressed to the Ministry for 

* See App. A. 
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Foreign Affairs of the Empire of Japan at Tokio by Japanese 
diplomatic representatives and Consular officers resident in 
the United States of America, and that the contents of these 
communications proved to be of a political nature. 

These statements raised the question as to what communi- 
cations (despatches, letters, &c.) should not be allowed to be 
carried in neutral vessels during time of war. 

By Article 7 of the Imperial Order* of the 14th February 
1904, promulgated by Russia during the war with Japan, the 
carriage of enemy despatches and correspondence is assimilated 
to contraband of war. What communications can be regarded 
as covered by the word " enemy " ? In the first place, certainly 
not those proceeding from a neutral State to the enemy country, 
or even vice versa, but only communications proceeding from 
one part o'f the enemy territory to another, or addressed to 
the enemy fleet or army. 

Furthermore, from the fact that the carriage of despatches 
and correspondence generally is assimilated, as regards classifi- 
cation and the consequences which may arise, to contraband 
of war, it must be concluded that the Order is by no means 
applicable to the carriage of communications of a peaceful 
character, or to the carriage of ordinary mails, the carriage of 
which, especially by sea, continues without interruption even 
during time of war, so long as the respective places of destination 
have not been blockaded, but only to communications addressed 
to "the enemy" having direct reference to warlike operations, 
the delivery or non-delivery of which might often be of great 
importance in the prosecution of hostilities. 

This question has been so decided by the authorities on 
international law. 

In the draft drawn up for the international regulation of 
contraband it is stated : — 

" Entre deux autorites d'un ennemi, qui se trouvent sur 
quelque territoire ou navire lui appartenant ou occupe par lui, 
est interdit, sauf le trafic regulier et ordinaire, le transport de 
ses depeches (communications officielles entre autorites officielies). 
L'interdiction ne s'etend pas aux transports soit entre ports 
neutres, soit en provenance ou a destination de quelque 
territoire ou autorite neutre " (" Annuaire de l'lnstitut de Droit 
International," 1896, p. 232). 

In the draft prepared for discussion by the Institute of 
International Law (Annuaire, Vol. 13, 1894-5, p. 108) it was 
determined : — 

"Est interdit le transport des depeches d'un belligerant 
entre deux autorites de belligerants qui se trouvent, soit sur le 
territoire d'un belligerant, dans ses possessions, Etats, ou 
colonies, soit sur un territoire occupe par lui, soit enfin sur des 
navires portant son pavilion (26). .Au contraire, le transport 



* See App. C. 
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des dep^ches d'un belligerant est libre et licite, non seulement 
entre des places neutres, mais encore en provenance ou a 
destination de quelque territoire ou autorite neutre (27). Les 
paquebots neutres faisant un service regulier ne peuvent pas 
etre rech.ercb.es, arrgtes, ou inquietes a raison du transport 
de dep^ches ennemies " (28). 

As regards writers on international law, Hollzendorf, Hall, 
Field, Hautefeuille, Fiore, Greffken, and many others have 
acknowledged that a neutral State has the right to claim uninter- 
rupted postal communications, not only with other neutral 
States, but also with both belligerents. I permit myself here to 
quote some of the most recent authors. Richard Kleen (" Lois 
et Usages de la Neutralite," I., Paris, 1898) states : — 

" Le transport de dep^ches entre deux places neutres, quels 
que soient Ten voyeur et le destinataire, est inattaquable a 
fortiori. Restent done, seuls attaquables, les transports entre des 
autorites belligerantes qui se trouvent sur des territoires de 
belligerants " (p. 468). 

Wiegner (" Die Kriegscontrebande in der Volkerrechtswis- 
senschaft und der Staatenpraxis," Berlin, 1904) also states : — 

" Als Verboten gilt nun der Transport von Depeschen im 
feindlichen Dienste, das heisst, von solchen, welche von oder an 
Behorden der Kriegsfuhrenden, von einem Teil ihres Gebietes 
zum anderen oder an ihre Armeen beziehungsweise ihre 
Kriegsflotten, wo sich dieselben auch immer befinden mogen, 
selbst in neutralen Hafen, gerichtet sind " (S. 301). 

And in another place : — 

" Dagegen ist der Transport zwischen neutralen Platzen, 
ferner zwischen einem feindlichen und einem neutralen Hafen 
gestattet. Ausserdem bleibt der regelmassige und ordentliche 
Postverkehr stets erlaubt"(S. 303). 

In this case the " correspondence " carried by the " Calchas " 
appeared to be an ordinary mail directed from America 
to Japan and Corea. The "Calchas," according to the finding 
of the Prize Court, had shipped at Tacoma 122 bags and two 
packages with mails addressed to Japanese and Corean ports. 
These mails, done up in canvas bags corded and sealed, were 
delivered on board ship by the American postal authorities at 
Tacoma, and the master was unable and had no ground for 
declining to accept them. The argument that the " Calchas " 
was not a regular mail steamer cannot be accepted, inasmuch 
as the correspondence received on board proved to be not the 
enemy's, but the ordinary mails from a neutral State taking 
no part in the war. 

Dupuis (" Le Droit de la Guerre Maritime," Paris, 1899) 
says : — 

" . . . .les belligerants seraient mal venus a troubler 
toutes les relations postales dans le seul but d'intercepter 
quelques dep^ches ayant trait a leur differend. L'Institut (de 



128 The " Galohas." 

Droit International) en conclut que les navires neutres, charges 
d'un service postal regulier, doivent Store, en tons cas, respectes 
. . . ."(p. 290). 

And further : — 

" A l'egard des vaisseaux neutres non affectes au service 
postal, on est en droit de se montrer plus exigeant .... 
Cependant, l'lnstitut estime que leur responsabilite ne saurait 
etre engagee par l'acceptation de depSches quelconques en 
provenance ou a destination de quelque territoire ou autorite 
neutre " (p. 291). 

It must therefore be acknowledged that the master of the 
" Calchas," in taking on board the usual mails forwarded 
in accordance with the regulations of the Universal Postal 
Union for delivery to Japan and Corea, and having, more- 
over, received them from officials employed by the Postal 
Department of a neutral State, could not conceive that he was 
acting contrary to the duties of neutrality, or that he would 
expose his vessel to any responsibility. 

Still less can the master and the owner of the steamer be 
held responsible for the contents of the correspondence 
discovered amongst the bulk received for transport in sealed 
and corded bags. The contents of the packets must have 
remained entirely unknown, as they were sealed. The Procurator, 
in his protest, however, blamed the master of the " Calchas " 
because one of the packets (No 10) contained " information on 
" financial questions," " at a time when the possession of 
" information of such a nature would be of special value to the 
" enemy." The commander of the separate detachment of 
cruisers referred to the official information conveyed in packets 
Nos. 3 and 4, and especially to the information of a " political 
character " contained in packets Nos. 31 and 11. What did 
they actually prove to be ? The " official communications "' 
picked out of the bulk of correspondence consisted only of various 
reports from Japanese diplomatic representatives and agents 
in the United States of America to the Ministry for Foreign 
Affairs of the Empire of Japan. There were reports concerning 
the births of children of Japanese subjects resident in 
America, reports concerning the deaths of Japanese subjects, 
the increase of the staff of officials, the insurance of buildings, 
the International Exhibition at Liege, &c. Taken separately, 
packet No. 10 referred to the establishment of a Belgian- 
Japanese Commercial Bank, packet No. 3 referred to the same 
subject, packet No. 4 transmitted cuttings from American 
newspapers on the progress of the war, while packets Nos. 31 
and 11 consisted of reports by Japanese diplomatic repre- 
sentatives accredited to the Government of the United States of 
America, which were of a more secret nature, but respecting 
which in the report of the judicial investigation and in the 
decision of the Court it was admitted that although they were 
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of a political character tliey had no reference to the " present 
case or to operations of the army or the fleet," and they could 
not have " affected the progress of the war." 

It is obvious that the transport of such correspondence can 
in no way be assimilated to " contraband of war," and the 
application of Article 7 of the Imperial Order* of the 14th 
February 1904, would not be justifiable. 

Even if the correspondence discovered on board the 
" Calehas " did not prove to be of a perfectly innocent character, 
its carriage could have no unfavourable consequences for the 
vessel, inasmuch as the part in partictdar which presented an 
official character, and which provoked the protest of the 
Procurator and the complaint of the commander of the crniser 
detachment, proved to be communications from diplomatic 
representatives and agents of Japan resident in the United 
States of America. So long as the transport of such communi- 
cations cannot be interfered with according to the recognised 
principles of international law, the vessel engaged in carrying 
them cannot be condemned or even detained. This has been 
admitted by authorities on the subject, and even during the 
war with Napoleon the English Prize Courts released neutral 
vessels carrying letters and. despatches of the Ministry for 
Foreign Affairs of the enemy country to her Embassies or 
Consulates in neutral States. | 

For these reasons it must be concluded that the " Calehas " 
was not only exempt from condemnation, as rightly decided by 
the Vladivostock Prize Court, but that the carriage of the mails 
placed on board the " Calehas " by the Postal Administration 
of the United States of America would not justify the detention 
of the steamer. 

As regards the remaining cargo of the " Calehas," although 
a comparatively small portion of it_ was declared by the 
Vladivostock Prize Court to be subject to condemnation, yet in 
reality it was all of an exclusively peaceful character, and not 
of the nature of contraband of war. 

As regards the flour (of which three consignments were 
condemned— 3,300 bags belonging to Samuel, Samuel & Co., 
5,000 bags to Findlay, Richardson & Co., and 5,000 bags to 
Gill & Co.), the Vladivostock Prize Court was labouring under 
the misapprehension that foodstuffs always constitute contra- 
band of war, if they are conveyed to an enemy country. The 
Supreme Prize Court rejected this opinion as contrary to the 
exact meaning of Article 6 of the Imperial Order* of the 
14th February 1904, in its decision in the matter of the flour 
detained on board the steamer " Arabia.''^ The Supreme Prize 

* See App. 0. 

f Reference is probably intended to the cases of tbe " Caroline " 
6 O. Rob. 461 and the " Madison " 2 Edwards 224. 
J See p. 42 ante. 
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Court was satisfied with the evidence produced in that case that 
all the three consignments of flour referred to were transported 
" on account of " and " destined for " neutral firms. 

On comparing the Imperial Order of the 8th April 1904* 
(published in the " Bulletin of Laws " on the 23rd April) with 
the Imperial Order f of the 14th February 1904, it would appear 
that cotton is regarded as conditional contraband of war. 
Therefore the cotton in this case (two consignments of 18 bales) 
cannot be regarded as contraband of war, as the Supreme Prize 
Court may in a similar manner be satisfied as to the peaceful 
destination of the goods from the details supplied as to the 
persons on whose account, and the purposes for which it was 
transported. 

The logs, of which 97 parcels were on board the " Calchas," 
were declared contraband of war by the Court on the sole 
groimd that, according to the declaration of experts invited by 
the Court, " these timber goods might be employed chiefly for 
shipbuilding and for the construction of bridges." In view of 
this declaration of the experts, the Court decided that the logs 
represented "railroad material," which is deemed to be contra- 
band of war. According to the proper meaning of Article 6 
(9) of the Imperial Orderf of the 14th February 1904, only 
" articles and material for the construction . . . . " of railroads, 
i.e., such articles and materials as are actually and beyond 
doubt destined for the construction of* railroads, are deemed to 
be contraband of war, but not such as can be employed for the 
construction of railroads when it has not been proved that they, 
were actually intended for this purpose. In the present case, 
the fact that only 97 parcels of logs. were being transported 
proves that they were not contraband of war or intended for the 
construction of railroads of strategical importance. 

Finally, the Vladivostock Court gave no final decision 
respecting the 77 packages of parts of machinery and 
electrical appliances detained, deferring "judgment as to 
whether they were destined for war purposes " pending the 
citation of the owners. But from the opinion of the experts 
referred to in the decision passed by the Court to the effect that 
none of the articles detained "bear the appearance of being 
specially adapted for war purposes," it may be held that these 
articles do not constitute contraband of war. 

Independently of the foregoing considerations, if any part of 
the cargo of the " Calchas " proved to be contraband of war, the 
quantity of such cargo in any case was comparatively so small 
that its surrender, as provided for by Article 14 of the Regula- 
tions relating to Naval Prizes^ might have been carried out at 
the place of detention, and thus the necessity of conveying the 
" Calchas " to the port of Vladivostock might have been avoided. 

* See App. E. -If See App. 0. $ See App. A. 
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For these reasons I have the honour to humbly request the 
Supreme Prize Court to — 

(1) Confirm the decision of the Vladivostock Prize Court 
that the " Calchas " was not liable to condemnation, disre- 
garding the protest of the Procurator of the Vladivostock Prize 
Court and the complaint of the commander of the separate 
detachment of cruisers of the Pacific squadron ; and 

(2) Admit that there were no sufficient grounds to justify 
the detention of the " Calchas," and her conveyance to the port 
of Vladivostock. 

(Signed by the Attorney of the Owners of the " Calchas.") 
St. Petersburg, March 1905. 



Petition of the Marine Insurance Company. 

In the matter of the condemnation of the cotton on board 
the " Calchas." 

In connection with the appeal lodged against the decision 
of the Vladivostock Prize Court of the 31st August 1904, I 
have the honour to submit the following documents in support 
of the contention that the cargo of cotton shipped by the firm of 
Tata and Naigai of New York in the "Calchas" to the firm 
of Naigai Wata Kaisha of Kobe, and condemned in accordance 
with the said decision, was not carried for the Japanese Govern- 
ment or destined for her forces, but was shipped in the course 
of a regular and customary commercial operation of a perfectly 
innocent character : — 

(1) Sworn depositions of B. F. Balsor, certified by the Clerk 
of the High Court of the State of New York and by the British 
Consul-General. 

' (2) Bill of lading of the 21st July 1904, for 100 bales of 
cotton, marked B.M.A.X. 

(3) Invoice of the 24th May 1904. 

(4) Insurance certificate, No. 551,668. 

(5) Deed of the 5th December 1904, by which the firm of 
Tata and Naigai assigned their right to compensation for damages 
in respect of the loss of the goods insured to the Marine 
Insurance Company, who paid 1,323 dollars to the firm. 

From the above documents the Supreme Prize Court will 
observe that the 18 bales of cotton on board the " Calchas " 
represent part of a consignment of 100 bales of cotton of the 
same mark, which the firm of Tata and Naigai shipped to the 
firm of Naigai Wata Kaisha, and that this cotton was intended 
to be worked up at spinning mills, as is proved by the sworn 
depositions of Mr. Balsor, a member of the firm of Tata and 
Naigai. 

This cargo was insured in an English marine insurance 
company in accordance with the accompanying certificate of 
insurance. On payment of the sum insured to the insurers, 

I 2 
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the insurance company acquired the ownership of this cargo, 
as witnessed by the deed of the 5th December 1904. 

Thus the peaceful character and destination of the cargo 
are apparent. Under these circumstances, to declare it to 
be contraband of war would be irregular and contrary to the 
Imperial Order® of the 14th February 1904. 

If the question is considered whether cotton should be 
described as absolute or conditional contraband, it is impossible 
to come to any other conclusion but that cotton is conditional 
contraband, i.e., not contraband in every case, but only on 
certain conditions, namely, if it be proved that it is carried 
on account of or destined for the enemy forces. 

As originally published, the Imperial Order* of the 14th 
February 1904, did not include cotton in the list of articles 
declared contraband of war, and it was only by the Imperial 
Order of the 8th April* (" Bulletin of Laws," 1904, 1., No. 65,744) 
that cotton was included in the list of such articles. That this 
declaration that cotton is to be contraband of war cannot 
imply that it is absolute contraband liable to condemnation 
always, and in all circumstances, is evident on comparing the 
text of the Imperial Order of the 8th April with the Order of the 
14th February. The Imperial Order does not state under which 
category of contraband cotton is to be regarded. It merely 
states that it is to be included in the list of articles already 
declared contraband of war. In which of the ten clauses of 
Article 6 of the Order of the 14th February can cotton be 
included ? Obviously, only in clause 10, which enumerates in 
general all articles intended for warfare by land and sea. It 
cannot be included in the preceding clauses, as it is not a 
suitable commodity to be included in any of them ; it cannot 
be included in a clause by itself, as in this case it would 
correspondingly alter the text of the Imperial Order. Clause 10 
speaks categorically of conditional contraband. But the fact 
that the later Order is silent on this point leads to the same 
conclusion ; once the law recognises two categories of contra- 
band, if no mention is made of the category in which certain 
contraband goods are to be included, this implies that the law 
regards such goods as belonging to the less perilous category, 
inasmuch as in accordance with the principles of our laws and 
of law in general, no other rule is applicable. 

It is, moreover, difficult to suppose that the Government 
would have omitted, on the outbreak of hostilities, to include 
cotton in the list of articles declared contraband of war, if it 
were so dangerous a commodity as to be regarded as absolute 
contraband. 

For these reasons, and taking into consideration — 
(1) That the cargo in question belonged to an American firm 
(though even if it were proved that it belonged to a 

* See App. O. f See App. E. 
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Japanese firm, a neutral flag, in accordance with. 
Article 2 (2) of the Regulations® relating to Naval 
Prizes, covers enemy cargo) ; 

(2) That the cotton could be treated as an article of contra- 

band only if it were proved that it was carried on 
account of and destined for the enemy ; 

(3) That it has been proved that the cargo of 18 bales of 

cotton on the "Calchas" was not carried on account 

of nor destined for the enemy ; 
I have the honour to request that the Supreme Prize Court will 
grant the application embodied in the appeal against the 
decision of the Vladivostock Prize Court of the 31st August 
1904, respecting the condemnation of the 18 bales of cotton 
marked "B.M.A.X.," and that it may be declared exempt 
from condemnation. 

St. Petersburg, March 1905. 



Petition of Messrs. Samuel, Samuel & Co. 

In the matter of the condemnation of 3,300 bags of flour on 
board the " Calchas." 

In support of the contention that the cargo of 3,300 bags of 
flour marked " V.C. " transported by the steamer " Calchas " 
from the port of Tacoma, in the United States of America, to 
Yokohama, in Japan, and consigned to the trading firm of 
Samuel, Samuel and Co., was not carried on account of the 
Japanese Government nor intended for her military forces, 
but on account and at the risk of a neutral firm for purposes 
of commerce, in view of which it cannot be subject to con- 
demnation as contraband of war, I have the honour to submit 
the following documents : — 

Bill of lading made out in the name of Messrs. Samuel, 
Samuel & Co., of Yokohama, in accordance with which Messrs. 
Balfour, Guthrie & Co. shipped to them by the steamer 
" Calchas " 3,300 bags of flour marked " V.C. " 

Invoice for 750L 19s. 3d. for the above goods, signed by 
Balfour, Guthrie & Co., dated the 5th July 1904. 

Correspondence between Messrs. Balfour, Guthrie & Co., 
of Portland, in the State of Oregon, and Messrs. Samuel, 
Samuel & Co., of Yokohama. This correspondence is submitted 
partly in original and partly in certified copies. It may be 
observed from this correspondence that the shipment of 3,300 
bags of flour marked " V.C " by the steamer " Calchas" repre- 
sented the final act of a whole series of operations in connection 
with the shipment of consignments of flour of this mark. 

* See App. A. 



134 The " Calehas." 

The first consignment of this mark (8,203 bags) was shipped 
in the beginning of January (n.s.) by the steamer " Oanfa." 
Another 1,500 bags of the same mark were also loaded in the 
same steamer (letters of the 13th and 14th January 1904). At 
the end of January, Balfour, G-uthrie & Co. sent to Messrs. 
Samuel, Samuel & Co. 4,900 bags more, explaining that the 
frequent shipments were due to the desire of profiting by the 
low freights existing (letter of the 25th January). Messrs. 
Samuel, Samuel & Co. reported the receipt of the first two 
consignments and the chances of placing this sort of flour in 
their letters of the 4th and 6th February. On the 9th April a 
further consignment of 2,400 bags was shipped to them by the 
steamer "Agamemnon" (letter of the 19th April). Although, 
in answer to this shipment, Samuel, Samuel & Co., on the 11th 
May, recommended that no more of this sort of flour be shipped, 
as there was little demand and the market for flour was very 
slack, Messrs. Balfour nevertheless shipped another lot of 3,300 
bags by the " Calehas " on the 30th June. The bill of lading 
was forwarded on the 5th July, and on the 21st July Samuel, 
Samuel & Co. consented to receive the goods. 

In this manner there can be no doubt that the parcel of 
3,300 bags of flour marked " V.C." on board the " Calehas " 
was not carried on account of the Japanese Government nor 
destined for the military forces, but that it was an article of 
commerce regularly dealt in by neutral firms and was intended 
for the English firm of Samuel, Samuel & Co. 

In addition to this, from the solemn declaration of Messrs. 
Samuel, Samuel & Co. of the 19th December 1904, made before 
the French Consul in Yokohama, the Prize Court will perceive 
that these goods were intended for neutral commerce, like the 
preceding consignments, and were for peaceful and ordinary 
trade. 

For these reasons I have the honour to request that the 
appeal against the decision of the Vladivostock Prize Court of 
the 31st August 1904 may be allowed, in so far as the con- 
demnation of the cargo of 3,300 bags of flour is concerned, 
and that such cargo may be declared to be exempt from 
condemnation. 

St. Petersburg, March 1905. 



Petition of Messrs. Eichardson, Findlay & Go. 

In the matter of the condemnation of 5,000 bags of flour on 
board the "Calehas" consigned to Messrs. Richardson, 
Findlay & Co. 

In the statement submitted by me to the Supreme Prize 
Court in the matter of the condemnation of 5,000 bags of flour 
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on the steamer "Arabia,"® I liad the honour to outline the 
general principles under which foodstuffs, amongst which flour 
is included, were declared conditional contraband of war liable 
to condemnation, namely, on proof that they were carried on 
account of or destined for the enemy G-overnment or for the 
enemy forces. 

The Supreme Prize Court admitted that the cargo of the 
" Arabia " was exempt from condemnation and agreed- with 
these principles. 

It follows that the 5,000 bags of flour shipped by the 
"Calchas" from Tacoma, in the United States of America, to 
Kobe, in Japan, by the firm of Balfour, Guthrie & Co., of 
Portland (Oregon), and consigned to the branch house of the 
trading firm of Richardson, Findlay & Co., of Kobe, could only 
be held contraband of war on proof that they were on account 
of the Japanese Government and destined for the Japanese 
forces. But in the decision of the Vladivostock Prize Court, 
no such fact was established. From the accompanying docu- 
ments the Supreme Prize Court will observe that Messrs. 
Richardson, Findlay & Co. can prove the contrary, namely, 
that the above cargo was not only not intended for the enemy, 
but that it constituted one of a long series of peaceful and 
regular commercial operations between Messrs. Balfour, Guthrie 
& Co. on one side and Messrs. Richardson, Findlay & Co. on the 
other, and was ultimately destined for the peaceful requirements 
of local Japanese bakers. 

The following are the documents : — 

Bill of lading of the 27th June 1904, for 5,000 bags of flour, 
mark " Green Stork," shipped by the firm of Balfour, Guthrie 
& Co. in the " Calchas " from the port of Tacoma to the port of 
Kobe, consigned to Richardson, Findlay & Co. 

Invoice of the 6th July 1904, of the firm of Balfour, Guthrie 
& Co., made out in the name of the consignee, for the sum of 
841Z-. 10s. 5d. 

Telegram from Messrs. Richardson, Findlay & Co. of the 
16th May and their letter of the 18th May from Kobe to Messrs. 
Balfour, Guthrie & Co., and seven letters of Messrs. Balfour, 
Guthrie & Co. from Portland of the 21st and 27th May, 7th 
and 30th June, 7th and 14th July 1904, to Messrs. Richardson, 
Findlay & Co. at Kobe. 

It would appear from these letters that the above firms 
have been in regular business relations embracing a whole 
series of operations, and chiefly in the sale and purchase of 
flour. 

As will be seen from the letter of the 21st May, Messrs. 
Balfour, Guthrie & Co. were obliged under contract dated the 
11th April to ship to Messrs. Richardson, Findlay & Co. the 

* See above, p. 42. 
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remainder, consisting of 5,000 bags of flour, mark " Green Stork," 
intended for shipment by the steamer " Gayson," which was 
expected to sail from Tacoma in the first week of July. 

By a telegram received at Portland on the 16th May, Messrs. 
Richardson, Findlay & Co. ordered of Balfour, Guthrie & Co. 
a further 10,000 bags of the same mark at the price of 15s. Id. 
This order was accepted, and of these L0,000 bags, 5,000 were 
despatched, together with the 5,000 not yet delivered, under 
the contract of the 11th April, by the steamer " Gayson," as 
appears from the letters of the 27th May and 7th June. In 
order to complete the May order for 10,000 bags, there remained 
5,000 bags which had to go by the "Calchas" (letter of the 
30th June). On the 7th July Balfour, Guthrie & Co. reported 
that they had drawn, in respect of these 5,000 bags, for 
841i. 10s. 5d. on the head offices of the mercantile house of 
Richardson, Findlay & Co., at Glasgow, and that they had on 
the same date forwarded the bill of lading and invoice. On the 
14th July they exchanged communications relative to further 
shipments. 

Thus it cannot be disputed that the cargo of flour was 
carried on account and at the risk of a neutral firm, and not by 
any means on the account of and for the Japanese Government. 
In addition to this, from the accompanying telegram from the 
British Consul at Kobe of the 10th December (n.s.), and from 
his despatch of the 19th December, the Supreme Prize Court 
will observe that this flour was sold to local bakers in Kobe for 
their requirements. 

For these reasons I have the honour to request that the 
Supreme Prize Court will grant the application embodied in 
the appeal against the decision of the Vladivostock Prize 
Court of the 31st August 1904, respecting the 5,000 bags of 
flour mark " Green Stork," consigned to the firm of Richardson, 
Findlay & Co., and that this cargo may be declared exempt 
from condemnation. 

St. Petersburg, March 1905. 



The Supreme Prize Court affirmed the decision of the 
Vladivostock Prize Court as regards the release of the ship and 
the condemnation of the cotton and timber, but allowed the 
appeal in respect of the parcels of flour. 

Decision of the Supreme Prize Court. 

By order of His Imperial Majesty, the Supreme Prize Court 
assembled on the 7th day of May 1905, composed of — 

President - The Chief of the Ministry of 

Marine, Adjutant-General 
Admiral Avellan ; 
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r Admiral Pilkin, 
Members of the Admiralty \ Admiral Kuprianov, 
Council - J Vice-Admiral Diekhoff, 

L Vice- Admiral De Livron ; 

{Acting Privy Councillor Grave, 
Privy Councillor Count 
Tiesenhausen ; 
Member from the Ministry Privy Councillor Martens ; 

for Foreign Affairs. 
Acting Procurator - Privy Councillor Steblin- 

Kamenski ; 
Acting Secretary State Councillor Surin ; 

beard the protest of the Procurator of the Vladivostock Prize 
Court and the complaint of the commander of the separate 
detachment of cruisers of the Pacific squadron, and also the 
appeals of Sworn Advocate Bajenoff, representing the owners 
of the cargo, against the decision of the above-named Prize 
Court of the 31st August 1904, relative to the release of the 
British steamer " Calchas " and the condemnation of a portion 
of the cargo of the said steamer — 13,300 bags of flour, 36 bales 
of cotton, and 97 wooden logs. 

The protocol drawn up on the capture of the " Calchas " 
showed that on the 12th July 1904, at about 7.30 a.m., in 
latitude 34° 53' N. and longitude 140° 13' E., there was sighted 
near the bay of Tokio a one-funnel, two-masted steamer, flying 
the British flag, which stopped after the raising of a signal to 
stop on the first-class cruiser " Gromoboi " and the firing of two 
shots. Lieutenant Bolotnikov, despatched on board the steamer, 
interrogated her master and examined the log-book and ship's 
papers. 

From the evidence obtained in this manner it was discovered 
that the " Calchas " was proceeding on a voyage to Liverpool, 
via Yokohama, Kobe, Shanghai, and Hong Kong, and that 
her cargo consisted of flour, cotton, wooden logs, machinery, 
and various other goods, consigned partly to Japanese and 
partly to neutral ports. 

Besides these goods, 122 mail-bags were found on board 
her addressed to Japan and Corea. 

In view of these circumstances, by order of the commander 
of the separate detachment of cruisers of the Pacific squadron, 
Rear-Admiral Jessen, Lieutenant Stackleberg proceeded with a 
prize crew on board the captured steamer for the purpose of 
taking her to Vladivostock. On the voyage to this port the 
" Calchas " called at Korsakovsk, where,"with the consent of 
Captain Hannah, she discharged 2,000 bags of flour needed by 
the local inhabitants and authorities. 

The "Calchas" arrived at Vladivostock on the 26th July 
1904, where, in virtue of Articles 23-25 of the Regulations 
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relating to Naval Prizes,® she was handed over to the local 
Prize Court. 

A careful examination of the documents submitted by the 
master of the " Calchas, " and the evidence of witnesses and 
experts summoned by the Prize Court, revealed the following 
facts : — 

1. The " Calchas " belonged to the Ocean Steamship Com- 
pany, of Liverpool, and sailed under the neutral British flag. 
Displacement, 12,530 tons; gross tonnage, 6,748'3; registered, 
4,278-99. 

2. According to the log-book, the " Calchas," from the 3rd 
(16th) March to the time of her capture, called at the following 
ports : Port Said, Suez, Yeddo, Penang, Singapore, Hong Kong, 
Nagasaki, Moji, Kobe, Yokohama, Victoria (British Columbia), 
Vancouver, Seattle, and Tacoma, in the United States. From 
the last-named port the "Calchas" sailed for Yokohama, and 
on the voyage thither, on the 12th (25th) July, was intercepted 
by the cruiser " Gromoboi." 

3. On careful examination of the shipping documents, the 
cargo was divided into categories in the following manner : — 

(1) Goods consigned to Japan at the time of capture con- 
sisted of the following articles : flour to the quantity of 13,300 
bags, 36 bales of cotton, weighing 19,264 lbs., 97 wooden logs, 
and 77 cases of various machinery. Besides this there was a 
small quantity of varnish and tobacco leaf consigned to Tokio 
and Yokohama. The total weight was about 1,254,000 lbs. 

(2) Goods consigned partly direct and partly for tranship- 
ment to the neutral ports of Tien-tsin, Shanghai, Hong Kong, 
Colombo, Glasgow, Liverpool, Southampton, Woolwich, London, 
and Cape Town, to a total quantity of 3,423,413 lbs., consisting 
principally of timber and various goods such as biscuits, tinned 
goods, liqueurs, soap, machinery, hardware, and personal 
effects. The cargo included one 12-pr. gun destined for Wool- 
wich, which, according to Captain Hannah's statement, was 
taken on board the steamer at Tacoma, addressed, together 
with several other articles of equipment for the British navy 
(about 30 cases) embarked at Victoria, to various Government 
departments in London. 

(3) Finally, the cargo included 122 bags and 2 packages of 
mails which Captain Hannah declared were put on board the 
steamer by order of the United States postal authorities at 
Tacoma. All the bags were of canvas, corded and sealed. Part 
of this correspondence was addressed to Japanese and Corean 
ports. 

By order of the Vladivostock Prize Court 16 mail-bags 
were retained on the ground that they contained despatches 
addressed to Tokio, Yokohama, Nagasaki, and Corea. Of the 

* See App. A. 
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correspondence contained in the 16 bags, the Prize Court took 
possession of 15 packets forwarded on Japanese Government 
service, and on opening them they were subjected to perusal 
with the assistance of a sworn translator acquainted with the 
Japanese language. 

The Prize Court, having studied the contents of this corre- 
spondence, came to the conclusion that only two packets (Nos. 4 
and 11) contained reports of a political character addressed to 
the Japanese Government by Japanese agents in the United 
States. All the remaining letters and despatches referred to the 
domestic affairs and cash accounts of diplomatic and Consular 
officers abroad, questions of trade and industry, newspaper 
articles, reports of births and deaths of Japanese subjects 
abroad, &c. 

On the 31st August 1904, the Vladivostock Prize Court 
delivered judgment to the following effect : — 

(1) The goods destined for ports in Japan and consisting of 

13,300 bags (651,700 lbs.) of flour, 36 bales of cotton, 
and 97 wooden logs were condemned as lawful prize ; 

(2) The goods consigned to neutral ports, to the quantity of 

3,423,413 lbs. and 41,610 cubic feet, were not liable 
to condemnation and were immediately released and 
restored ; 

(3) The " Calchas, " captured in the act of carrying con- 

traband for the enemy, comprising less than half 
the total cargo on board at the time of capture, 
and mails for the Japanese Government having 
no direct influence on the prosecution of warlike 
operations, was likewise released ; this decision to 
release the steamer was not, however, in virtue of 
Article 80 of the Regulations relating to Naval 
Prizes,* to be put into execution until the same had 
become legally binding, and similarly no ship's 
documents were to be delivered to Captain Hannah 
of the " Calchas " before the expiration of the above- 
quoted period ; 

(4) The manifests and bills of lading for the released cargo 

were restored to the said Captain Hannah ; and 

(5) In respect of the 77 cases of parts of machinery and 

electrical appliances, the judgment with regard to 
their destination for warlike purposes was postponed, 
pending the citation of the original owners to the 
Court within a period of three months. 

The decision of the Vladivostock Prize Court evoked a 
protest from the Procurator of that Court, a complaint from the 
commander of the separate detachment of cruisers of the 
Pacific squadron, Rear-Admiral Jessen, and appeals from Sworn 
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Advocate Bajenoff, representing the firm of Richardson, Findlay 
& Co., in respect of the condemnation of the flour, and other 
owners of the cargo condemned.* 

Having heard the arguments of Advocates Scheftel and 
Berlin and the conclusions of the Acting Procurator, the 
Supreme Prize Court finds that the decision of the Vladi- 
vostock Prize Court in this case was appealed against only 
in respect of the condemnation of 13,300 bags of flour, 97 logs, 
and 36 bales of cotton. The protest of the Procurator of the 
Vladivostock Prize Court and the complaint of the commander 
of the separate detachment of cruisers of the Pacific squadron 
referred to the release of the " Calchas " and to the postpone- 
ment of the execution of the judgment delivered by the lower 
Court in respect of the parts of machinery found on board. The 
question respecting the ultimate destination of the parts of 
machinery with regard to which the Vladivostock Prize Court 
passed no judgment is not subject to consideration by the 
Supreme Prize Court. But the decision of that Court releasing 
the " Calchas " is protested against by the Procurator of the 
Vladivostock Prize Court and the commander of the separate 
detachment of cruisers of the Pacific squadron. 

In accordance with Article 7 of the Imperial Orderf of the 
14th February 1904, " the following acts, forbidden to neutrals, 
" are assimilated to contraband of war: the transport of 
" enemy troops, of enemy despatches and correspondence, the 
" supply of warships and transports to the enemy .... 
" Neutral vessels captured in the act of carrying contraband of 
" this nature may, according to circumstances, be captured, and 
" condemned." There can be no doubt that a neutral, having 
undertaken to transport enemy troops, despatches, and corre- 
spondence, to a certain extent enters the service of the 
enemy country and openly takes part in warlike operations. 
The motives for so taking part may be attributed either to 
pecuniary advantages, political sympathy, or force of circum- 
stances. The right, however, of condemnation by a belligerent 
is incontestable with regard to a neutral vessel which has thus 
come under the flag of the enemy. But this right of con- 
demnation by a belligerent in respect of neutral property or 
vessels exists only when the circumstances of the case prove that 
there can be no doubt of the culpability of the neutral, i.e., when 
it can be established that the neutral was actually engaged 
in the transport of enemy troops, despatches, or corre- 
spondence. It would be necessary to prove that the neutral 
had undertaken to transport such troops or despatches and 
correspondence to the enemy country or Government ; it would 
be necessary to ascertain positively the intention of a neutral 

* See p. 123 ante. The summary of these protests and petitions contained 
in the judgment is omitted. 

f See App. 0. 
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to render services to a belligerent in the prosecution of warlike 
operations on land and sea. According to these views, a 
neutral vessel engaged by an agent of a belligerent Power for 
the special purpose of carrying despatches addressed to military, 
naval, or diplomatic authorities may legally be captured and 
condemned if the fact of the engagement be proved. But the 
carriage of ordinary correspondence from neutral ports would, in 
accordance with the Regulations of the Universal Postal Union 
not alone be sufficient ground for regarding a neutral as having 
rendered assistance to one of the belligerents to the injury of 
the other. 

It is in this sense that Article 7 of the Imperial Order* of 
the 14th February 1904 must be understood. This declaration 
could not intend to abolish the acknowledged privileged rights 
of mail steamers, or to annul the Regulations established by the 
Universal Postal Union for the benefit of all nations. These 
Regulations remain operative without interruption during 
war time, and, so far as it is practically possible, even between 
the belligerents. Thanks to the Universal Postal Union, the 
Hague Peace Conference of 1899 was able to adopt a resolu- 
tion greatly alleviating the condition of prisoners of war by 
providing for the transmission by post and by railway, free of 
charge, of various parcels and correspondence addressed to them. 
During the course of the present war, Russian and Japanese 
inquiry offices for prisoners of war have maintained, with the 
approval of the Governments of both belligerent Powers, direct 
and constant communications with one another by post and 
telegraph. 

For the foregoing reasons no blame can be attached to the 
master of the "Calchas" for having received at Tacoma 122 
mail-bags for delivery at neutral, Japanese, and Corean ports 
en route. He could not know the contents of these sealed bags 
given to him by the postal authorities of the United States, 
nor could he be held responsible for the contents of the corre- 
spondence contained in them. 

On the other hand, the Vladivostock Prize Court was en- 
titled to acquaint itself with the contents of these bags, and to 
seize the correspondence addressed to the Japanese Government 
or Japanese Government institutions and officials. The Prize 
Court acted accordingly, and retained 15 packets addressed 
to the Japanese Government at Tokio. All the remaining 
correspondence was forwarded to the staff of the commander 
of the fleet, and proper steps were then taken for the trans- 
mission of the correspondence to its destination. 

On perusal of the packets in question containing Government 
correspondence, it appeared that only two contained reports from 
the Japanese Minister at Washington and Japanese Consular 
Agents abroad which were of a political nature. One contained 

* See App. 0. 
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a report from the Japanese Minister, Takahira, to the Minister 
for Foreign Affairs at Tokio, enclosing two secret papers, 
Nos. 30 and 31 ; the other was a report from the Japanese 
Consul-General at San Francisco. Other despatches referred to 
domestic affairs, cash accounts, and the general management 
of Japanese diplomatic and Consular offices in America and 
Europe. Although these reports were certainly of political 
interest, they contained no information likely to influence the 
progress of the operations of our army and fleet. 

In view of these circumstances, there are no grounds upon 
which Article 7 of the Imperial Order* of the 14th Februaiy 
1904 could be applied to the " Calchas," nor for regarding her 
master as having carried to the enemy the so-called analogues 
of contraband of war, i.e., enemy despatches and correspondence. 
The " Oalchas " is, therefore, not liable to condemnation for 
carrying correspondence to the enemy, and the security lodged 
by the owners and guaranteed by the Bank of England for the 
sum of 674,830 roubles for the release of the steamer on bail in 
November 1904 must be regarded as cancelled. 

On the other hand, there can be no doubt that, on dis- 
covering a considerable number of bags with mails on board 
the " Calchas " addressed to enemy ports, the Russian cruiser 
" Grromoboi " was legally justified in arresting the steamer 
and suspecting the neutral character of her cargo. In thia 
respect the commander of the cruiser " Gromoboi " was not 
only justified, in virtue of Article 7 of the Imperial Order® 
of the 14th February 1904, and of the Regulations! relating 
to Prizes (Article 13) and the Instructions^ (Article 36), but he 
was compelled under those Regulations to give orders for the 
conveyance of the " Calchas " to Vladivostock to be handed 
over to the local Prize Court. 

Finally, taking into consideration that the captured steamer 
was discovered with an enormous cargo which might, according 
to circumstances, either be regarded as absolute or conditional 
contraband of war, her detention and conveyance to Vladi- 
vostock was perfectly justified in accordance with the facts 
and the indisputable rights of belligerent ships. 

For these reasons the Supreme Prize Court recognises that 
there were sufficient legal grounds for the capture of the 
" Calchas " and for her conveyance to Vladivostock as ordered 
by the commander of the separate detachment of cruisers of 
the Paeific squadron. The capture and the conveyance to 
Vladivostock were carried out in accordance with all the prin- 
ciples of Russian and international law. 

Reverting now to the examination of the other parts of the 
cargo held by the Vladivostock Prize Court to be contraband 
of war, against which decision appeals have been made, the 

* See App. 0. f See App. A. + See App. B. 
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Supreme Prize Court first deals with the case of the 13,300 bags 
of flour which were held to be contraband of war liable to con- 
demnation. In its decision in the case of the " Arabia "'*' of the 
20th November 1904, the Supreme Prize Court had occasion to 
explain, in interpreting Article 6 (10) of the Imperial Orderf 
of the 14th February 1904, the necessity of making a distinction 
between unconditional (absolute) and conditional (relative) con- 
traband of war. In view of this interpretation, the articles 
enumerated in clause 10 of the said Article are deemed to be 
contraband of war only if carried on account of, or destined 
for, the enemy, i.e., when carried to the enemy Government, con- 
tractors, army, navy, fortresses, or naval harbours, and not if 
carried for private individuals, subjects of the enemy country, 
and more especially neutral Governments or private individuals. 
In every concrete case it must be determined from all the cir- 
cumstances available to what extent the captured articles fall 
into the category of those constituting contraband of war, or of 
those which, on special evidence produced to the Court, clearly 
belong to private individuals not acting on behalf of, or on 
account of, the enemy. In all such cases, according to the 
practice of Prize Courts existing for many centuries, the onus 
of proof undoubtedly lies on the individual seeking judgment 
that the detention was irregular and the release of the vessels 
and cargoes arrested on suspicion. 

Applying these principles to the 13,300 bags of flour con- 
demned by the decision of the Vladivostock Prize Court, the 
Supreme Prize Court finds, from the documentary proof pro- . 
duced by the parties, that this flour, ordered by a neutral firm 
in Japan, was not destined for the Japanese Government, army, 
navy, or fortresses, but consigned to the English firms of 
Richardson, Findlay & Co., Gill & Co., and Samuel, Samuel 
& Co., and is consequently not liable to condemnation. In 
view of this the Supreme Prize Court, guided by Article 6 (10) 
of the Imperial Orderf of the 14th February. 1904, and 
Articles 12 and 13 of the Regulations J relating to Prizes, 
decides to reverse in this respect the judgment of the Vladi- 
vostock Prize Court, and consequently reverses the condemnation 
of the 13,300 bags of flour above referred to as lawful prize. 

For the same reasons the Supreme Prize Court, on the other 
hand, recognises the 36 bales of cotton and the 97 logs as 
lawful prize liable to condemnation in accordance with the 
decision of the Vladivostock Prize Court. 

In virtue of the Imperial Order of the 18th April 1904,§ 
cotton was added to the list of objects declared contraband of 
war, apparently in view of the possibility of utilising it for the 
manufacture, by chemical process, of pyroxyline and other 
explosive substances. 

* See p. 42, ante. f See App. C. J See App. A. § See App. E. 
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It would appear from the details of this case that the parcel 
of cotton, in question was consigned to two Japanese firms in 
Kobe — Nagai Wata Kaisha, and the Japanese Cotton Trading 
Company. It is also known that in Osaka, near Kobe, the 
manufacture of cotton for various purposes has developed 
enormously, and that a large military arsenal exists. 

In virtue of Article 6 (3) of the Imperial Order* of the 
14th February 1904, the goods liable to condemnation as 
contraband of war are " articles or materials for causing 
"explosions, such as torpedoes, dynamite, pyroxyline." No 
positive proof has been submitted to the Supreme Prize Court 
by the representatives of the above-mentioned firms in support 
of the absolutely innocent character of the parcel of cotton 
consigned to Kobe. The Supreme Prize Court therefore decides 
to uphold the decision of the Vladivostock Prize Court, in 
accordance with which the above-mentioned 36 bales of cotton 
were recognised as lawful prize and liable to condemnation. 

Finally, with regard • to the 97 logs, the Supreme Prize 
Court finds that in virtue of Article 6 (9) of the Imperial 
Order* of the 14th February 1904, materials of all kinds suitable 
for the installation of telegraphs, telephones, and for the con- 
struction of railroads, are deemed to be contraband of war 
and liable to condemnation. The logs found on board the 
"Calehas" can be utilised for warlike requirements, and are 
therefore liable to condemnation. 

For these reasons the Supreme Prize Court decides (1) to 
disregard the protest of the Procurator of the Vladivostock 
Prize Court and the complaint of the commander of the separate 
detachment of cruisers of the Pacific squadron ; (2) to reverse, 
in respect of the appeals of the representatives of the owners of 
the cargoes, the decision of the Vladivostock Prize Court in so 
far as it concerned the condemnation of 13,300 bags of flour, 
and to restore the flour to the owners — the other contentions 
raised in the appeals being dismissed ; (3) to recognise that the 
" Calehas " was detained on sufficient grounds and with the 
observance of all due formalities. 

* See App. 0. 
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THE "OLDHAMIA." 

Neutral ship — Contraband — Cargo of Kerosene — Destination for enemy 
port — Detention — Stranding of ship while under a Prise Crew — 
Destruction. 

The " Oldhamia " was captured on a voyage to Japan with a cargo of 
kerosene. The manifest did not show any destination beyond Hong 
Kong, which port had already been passed, and there was no bill of lading on 
board. The captors alleged, as other grounds for suspicion, absence of 
lights and statements that there were guns on board. While in charge of 
a prize crew the ship stranded and was ultimately destroyed. 

Held by the Libau Prize Court (one member dissenting) and by the 
Supreme Prize Court that the kerosene was contraband, and that no claim 
for compensation should be allowed except for certain empty cases on board 
the ship, for which a claim muBt be made in the Libau Prize Court. 

The " Oldhamia," a British ship of 2,347 tons, left New York, 
for Japan on the 25th March 1905, having been chartered by 
the Standard Oil Company of New York to carry a full cargo - 
of kerosene to the Company's agents in Japan. 

On the 5th (18th) May 1905, at about 10 p.m., she was. 
stopped in the neighbourhood of the Isle of Formosa by the 
Russian cruiser " Oleg." According to the view of the facts 
adopted by the Russian Courts her lights were not burning. 
There was no bill of lading on board, and the charter-party 
showing a destination for Japan was not produced at the time. 
The manifest only showed a destination to Hong Kong, which 
port had already been passed. The captors also suggested 
that, according to the statements of some of the crew, there 
were guns and explosives on board. 

The ship was placed in charge of a prize crew and, whilst 
being so navigated, she stranded near the island of Iterup. 
The officer in charge decided that she could not be floated off, 
and, fearing recapture, removed the crew and set fire to the, 
ship. 

A claim having been made before the Libau Court, the 
investigation commenced, and evidence was called as to the 
nature and value of the cargo, and also as to the use of kerosene 
as fuel. An adjournment was granted for the production of 
further evidence ; but before this had been obtained the Court 
reassembled with two new members in the place of two members 
of the original Court, and on the 30th May 1907 gave the following 
decision, dismissing all the claims. 

Decision of the Libau Prize Court. 

By Order of His Imperial Majesty, the Prize Court of the 
Port Emperor Alexander III., composed as follows : — 



E 8608 



K 



146 The " Oldkamia." 

President - - Colonel Alexandrov ; 

Members - - - State Councillor Balas, 

State Councillor Rotrofi, 
State Councillor Trautscholdt, 
Captains of the second rank Ratkov 
and Egorov ; 

Procurator - - Colonel Alabyshev ; 

Secretary Secretary Horoshavin ; 

heard the claims of — 

1. The Manchester and Salford Steamship Company, of 
England, for 61,5791. Os. 3d., losses sustained through the 
destruction of the steamer " Oldhamia " ; and 

2. The Standard Oil Company, of New York, for $123,133 
84 c, the value of the cargo destroyed with the " Oldhamia." 

The Naval Headquarter Staff, on the 9th February 1906, 
transmitted to the Prize Court of the port Emperor Alexander 
III. a protocol relating to the detention and destruction of the 
English steamer "Oldhamia" by the cruiser "Oleg" on the 
. 5th (18th) May 1905, with documents annexed to the protocol 
for examination as prescribed by the Regulations relating to 
Naval Prizes.* 

It appears from the protocol that on the 5th May 1905, at 
10.45 in the evening, in clear moonlight, the outlines of a 
steamer, proceeding without lights, were observed on the 
horizon by the cruiser " Oleg." The steamer, having been 
stopped by firing a blank shot, was subjected to examination, 
when it was discovered that the vessel bore on her stern the 
inscription " Oldhamia — Manchester," which corresponded with 
the papers found on board, amongst which was the certificate 
authorising the vessel to sail under the British flag, also a 
certificate of displacement for 2,347 tons, a certificate of registry 
at the port of Manchester, and other documents; but neither 
the charter-party, showing the voyage of the steamer, nor 
the bill of lading, from which it would have been possible 
to determine the character of the cargo on board her, was 
produced, a charter-party for the return voyage from Hong Kong 
to Batavia being produced instead. The cargo, according to 
a report and manifest found on board the steamer, consisted 
of 150,000 cases of kerosene belonging to the Standard Oil 
Company and addressed to Hong Kong, although the ship 
had left Hong Kong a long distance behind, and was pro- 
ceeding in the direction of Japan. Some of the sailors of 
the cruiser "Oleg" reported that they had been told by 
Christie Thater, one of the crew of the " Oldhamia," that 
there were guns on board under the kerosene. In view of 
these circumstances the " Oldhamia" was detained, and Ensign 
Andrew Tregoubov was placed in charge for the purpose of 
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taking her to Vladivostock through the Northern Straits. On 
the 20th May 1905, off the island of Iterup, the ship stranded 
-on a rock, and in consequence of the impossibility of getting 
her off, and the danger that the vessel might be captured by 
the enemy, she was destroyed by fire on the 22nd of the same 
month. 

Subsequently, on the 12th June 1906, Sworn Advocate 
Berlin, acting in virtue of a power of attorney given to him by 
the Manchester and Salford Steamship Company, of England, 
to whom the " Oldhamia" belonged, and of a power of attorney 
.given to him by the firm of the Standard Oil Company, of 
the State of New York, entered a claim in which he asserted 
the irregularity of the detention and destruction of the 
"Oldhamia" and the destruction of her cargo of kerosene, on 
the ground that kerosene was not included among the articles 
regarded as contraband of war, and petitioned for judgment — 

1 In favour of the Manchester and Salford Steamship 
Company for 61,5791. 0s. 2>d., representing the cost of the 
vessel, fittings, stores, freight, damage arising from the loss 
of the use of the vessel from the day she was sunk to such 
time as she might be replaced by a new one, loss of com- 
mission, losses incurred in respect of maintenance of the master 
and crew, their repatriation, wages, premium, and agents' 
expenses, with interest on the amount above claimed from the 
5th May 1905 to the date of payment ; and 

2. In favour of the Standard Oil Company for 123,133 dol. 
84 c. for the destruction of 149,462 cases of ordinary illu- 
minating oil, and 200 empty wooden cases, with interest on the 
amount claimed from the 5th May 1905 to the date of payment. 

After hearing the Procurator of the Prize Court, who 
contested the validity of the claims and argued that the 
action of the cruiser " Oleg " was in accordance with the 
regulations, and the attorney representing the Manchester and 
Salford Steamship Company and the Standard Oil Company, 
the Prize Court proceeded to consider the question whether there 
existed any legal grounds for the detention of the " Oldhamia " 
on the 5th (18th) May 1905, in the southern waters of the 
China Sea, and arrived at the following conclusions : — 

As above stated, the original ground for detaining the 
" Oldhamia," on the evening of the 5th (18th) May 1905, was 
the absence of the customary lights. This circumstance has 
been sufficiently established by the protocol above referred to. 

In support of the contention that the lights were exhibited 
on board the steamer on the 5th (18th) May 1905, at sunset, 
the claimants referred to the sworn evidence of Alexander Stuart, 
master of the " Oldhamia," taken before the Prize Court on the 
7th November 1906, and to the entry in the official log-book 
made on the 18th May 1905. Neither the evidence of Stuart 
nor the log-book can be accepted as positive proof of the fact 
asserted by the claimants. The witness Stuart asserted that 
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the lights were burning in their proper places, as prescribed 
by the regulations, and were examined every half-hour, and 
further expressed an opinion that it might have been impossible 
from the position of the " Oleg " at the time she sighted 
the "Oldhamia" to have seen the lights of the latter. It 
would, however, appear from the protocol relating to the 
detention of the " Oldhamia " that the " Oleg," having received 
orders to examine the steamer, approached so close to the 
" Oldhamia " as to make it possible to lower a whale boat 
and to see in the moonlight the inscription on the steamer, 
" Oldhamia— Manchester." Undoubtedly the " Oleg " could 
not possibly have been steering a course so exactly straight that 
it would have been impossible to see the light on the fore- 
mast of the " Oldhamia" if the lights had been burning. The 
protocol, moreover, does not mention that the lights were finally 
seen on approaching the " Oldhamia." From this it must be 
concluded that there were no lights, and this part of the 
evidence of Captain Stuart cannot therefore be regarded as 
inspiring confidence. Further, inasmuch as it was the absence 
of the lights that attracted the special attention of the Kussian 
cruiser, and served as a motive for stopping the "Oldhamia," 
and ultimately resulted in her detention, and as the master 
would be alone to blame for the absence of the lights, an 
oversight which produced such unfortunate consequences, it 
cannot but be observed that Stuart was to a certain extent 
interested in the issue of the present case, and therefore the 
accuracy of his evidence must be open to doubt. 

The log-book produced by the claimants, for the same reason, 
cannot serve as proof that the lights on the " Oldhamia " were 
burning on the evening when she was captured. In the 
official log of the " Oldhamia," during the period of her 
voyage from New York to Hong Kong, i.e., between the 13th 
(26th) March and the 5th (18th) May 1905, no record was kept 
of the lights having been exhibited on the 8th, 10th, 19th, 20th, 
21st, 23rd, 27th, 29th, and 30th April and 1st, 5th, 8th, 9th, and 
13th May, from which it must be concluded, if the official log 
can be depended upon to give the actual facts that occurred on 
board the vessel, that it was not at all unusxxal on board 
the " Oldhamia " to dispense with lights altogether. This 
circumstance would seem to corroborate the statement in the 
protocol respecting the absence of lights on board the 
" Oldhamia " on the evening of her detention. Possibly, however, 
the log was irregularly kept ; but in that case it could not 
serve as evidence. On examination of the entries in the official 
log for the 2nd (15th) May it appears that the time the lights 
were exhibited is stated very indefinitely. Opposite the 14th and 
15th hours an entry was made to the effect that " the lights 
were exhibited between sunset and sunrise." Then in the log- 
book, for the 5th (18th) May, opposite the 14th hour, an entry 
was made to the effect that " the lights prescribed by law were 
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exhibited from sunset to sunrise." In view of the fact that the 
capture of the " Oldhamia" took place at 10.45 p.m., when the 
official log was taken away, the entry to the effect that the lights 
remained exhibited until sunrise distinctly proves that these 
■entries had been made beforehand as a matter of ordinary 
routine, and do not represent the actual facts that existed at 
the time. 

From the foregoing circumstances it must be concluded 
that the absence of lights on board the " Oldhamia," before and 
at the time of her capture, as stated in the protocol of the 
" Oleg," has now been proved. 

The detention of the steamer " Oldhamia " must therefore 
be considered as regular. It would appear from the protocol 
referred to that the charter-party for the return voyage from 
Hong Kong to Batavia was found on board the steamer, while 
no charter party was produced for Hong Kong, to which port 
the cargo, as shown in the manifest, was addressed, and there 
was also no bill of lading. In view of the fact that the vessel 
was, according to the manifest, bound for Hong Kong, and that 
she was captured beyond Hong Kong on the route to Japan, 
viz., to Yokkaichi, as has been admitted before the Court by 
the claimants, the "Oleg" had good reason to suspect that 
there was contraband of war on board the " Oldhamia." Again, 
she could not but attach some importance to the information 
given by Korjenevski, Matis, and Krouzen, respecting the guns 
which Thater alleged to be on board. Although the fact of 
guns being on board the " Oldhamia " has not been proved, yet 
a full cargo of kerosene was discovered, which is regarded as 
■contraband of war, and it must therefore be considered that 
the detention of the steamer was justified. 

On the issue between the parties as to whether, under the 
Imperial Order of the Russian Government of the 14th February 
1904, ® kerosene can be classed among articles regarded as con- 
traband of war, the Prize Court observes from Article 6 (8) of 
that Order* that " coal, naphtha, alcohol, and such-like articles " 
are included in the list. Although the declaration above quoted 
does not mention kerosene, yet it must be taken into con- 
sideration that kerosene is naphtha distilled, and must be 
regarded as contraband of war, inasmuch as the Imperial 
Order gives the general description " naphtha " without making 
any distinction between distilled and raw, and, moreover, makes 
no exception in regard to naphtha in any form. Referring to 
Article 6 (8) of the Imperial Order, which includes "fuel of 
■every kind — coal, naphtha, alcohol and such-like materials," 
the claimants argued that the words of the clause, " fuel of 
-every kind," clearly specify the kind of naphtha that is regarded 
in the declaration as contraband of war, and maintained that 
•only raw naphtha is used as fuel, while distilled naphtha is 
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mostly used for purposes of lighting, and therefore cannot be 
considered as contraband of war. While agreeing with the 
argument of the claimants that kerosene is intended chiefly for 
purposes of lighting, the Prize Court nevertheless finds that 
it is also used as fuel for stoves, large numbers of which are 
now in use, for portable stoves for heating rooms and cabins- 
of warships and merchant vessels, for motors of considerable 
power, in factories and other industrial concerns, for auto- 
mobiles, and for. motor vessels, and there is therefore no ground 
for the exclusion of kerosene, which is an article used for fuel. 
The fact that it is chiefly used for purposes of lighting is of 
no importance in deciding the question whether kerosene, i.e.,. 
distilled naphtha, can be classed among articles regarded as- 
contraband of war. If it be taken into consideration that corn, 
potato, raw and wood spirits, which are largely used for technical 
purposes, are less often employed as fuel than kerosene, on 
account of their cost, and that they are nevertheless described 
in Article 6 (8) of the Imperial Order as fuel, it must be 
considered that kerosene, although largely and more frequently 
used for purposes of lighting, is also employed as fuel. 

Apart from this, Article 6 (8) of the Imperial Order,'* 
enumerating the articles considered as fuel, concludes with the 
words " and such-like materials." From this it must be con- 
cluded that it is not only the articles enumerated in this section, 
viz., coal, naphtha, and alcohol, that are under restriction, but that 
by-products of coal and naphtha, which may be employed as 
fuel, such as coke, briquettes, mazout, kerosene, benzine, &c, 
are also classed among articles regarded as contraband of war. 
Further, it must not be overlooked that in the text of Article 6 (8) 
of the Imperial Order some provision would have been made for 
the exclusion of kerosene from the articles mentioned therein, had 
it been thought necessary to do so when the Order was drawn up. 

Therefore in virtue of Article 74 of the Regulations relating 
to Naval Prizes,! and in accordance with the evidence taken 
in the case, the Prize Court finds first, that it has been estab- 
lished in this case that, on the 5th (,18th) May, at 10.45 p.m., 
in latitude 19° 38' north and longitude 120° 20' east, the 
" Oldhamia " was proceeding without lights, carrying a cargo 
addressed to Hong Kong without a charter-party or bill of 
lading, on a voyage from Hong Kong to Japan. This justified 
the " Oleg " in suspecting the "Oldhamia" of carrying con- 
traband of war, and stopping and searching her in virtue of 
Articles 2, 6, and 17 of the Regulations relating to Naval Prizes, f 
Secondly, the " Oldhamia " was discovered with a full cargo of 
distilled naphtha, which is declared in Article 6 (8) of the 
Imperial Order* of the 14th February to be contraband of war. 

The discovery of contraband of war on board the " Oldhamia " 
compelled the " Oleg " to hold her liable, in accordance with 
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Article 11 (b) of the same Regulations, to detention for carrying 
contraband of war to the enemy port of Yokkaichi, and to con- 
demnation in accordance with Article 12 (1) of the Regulations 
relating to Naval Prizes.® 

The Court holds that the action of the Russian cruiser " Oleg," 
in detaining the " Oldhamia," was regular, and in accordance 
with the Regulations, on the ground that, by virtue of the Articles 
of the Order and of the Regulations relating to Naval Prizes 
above referred to, the steamer, as well as her cargo, were liable 
to condemnation, and agrees with the opinion expressed by the 
Procurator of the Prize Court, on consideration of the foregoing 
circumstances, that the claims of the Manchester and Salford 
Steamship Company and the Standard Oil Company cannot be 
upheld. The " Oldhamia " and the whole of her cargo must 
be considered as liable to condemnation as lawful prize. The 
experts Chepinski and Lindeman, who gave their opinions in 
the case, must be remunerated in accordance with their request, 
25 roubles each having been fixed as a reasonable amount. The 
Prize Court, therefore, decides in accordance with Articles 2, 3, 
6, 11 (6), 12, 15, 16, 17, 28, 29, and 74 of the Regulations 
relating to Naval Prizes,® Article 37 of the Instructions on the 
procedure for stopping, examining, and detaining vessels and 
cargoes,! ar >d Article 6 (8) of the Imperial Order,! (1) that the 
claims of the Manchester and Salford Steamship Company and the 
Standard Oil Company are dismissed ; (2) that the " Oldhamia " 
and the whole of her cargo, by virtue of Article 6 (8) of the 
Imperial Order of the 14th February 1904, and Article 11 (&)",. 
and Artiele 12 (1) of the Regulations relating to Naval Prizes, 
are liable to condemnation as lawful prize ; and (3) that the 
remuneration of the experts Chepinski and Lindeman, fixed at 
25 roubles each, shall be paid to them out of- the funds of the 
State. 

The following judgment dissenting from the above con- 
clusion of the Court was delivered by M. Trautscholdt : — 

The^ reason for the decision of the Prize Court in this 
case was that the "Oldhamia" carried a cargo of kero- 
sene, which, in the opinion of the Court, was a species 
of fuel and liable to condemnation under Article 6 (8) of 
the Imperial Order of the 14th February 19044 

The conclusion that kerosene was a material used for 
fuel was arrived at in consequence of the following 
considerations : — 

(1) Kerosene is a substance produced from naphtha ; 

naphtha is regarded as contraband, and therefore 
kerosene, as a product thereof, must also be so 
considered ; 

(2) Kerosene is employed as fuel in portable stoves 

and furnaces and for some kinds of motors, and 
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should, therefore, be regarded as material for 
heating. 

I consider that such a conclusion is premature, having 
been reached, in spite of the request of both parties, 
without having the evidence of experts on the question of 
whether kerosene should be reckoned amongst materials 
used for fuel, and also without a study of the legal 
foundation of the Imperial Order which would explain 
any doubt as to the intention of the Government. 

The first of these questions can only be answered by 
reference to the particular chemical qualities of kerosene 
and its commercial importance as explained by the 
evidence of experts, and not by the views of the Court as to 
the use of kerosene for stoves and motors. Although from 
a chemical point of view it is not possible accurately to lay 
down any general distinction between combustibles used 
respectively for heating and for illuminating purposes 
(e.g., a stearine candle and coal diffuse both light and 
heat in burning), yet technically and commercially these 
materials are differentiated according to their suitability 
for heating or illumination. This differentiation is 
recognised in the Imperial Order, which mentions com- 
bustibles used for heating but does not mention materials 
for illumination. If the Imperial Order had intended to 
adopt the point of view of a theoretical chemist, referring 
generally to combustibles of whichever class, and over- 
looking technical and commercial considerations, this 
would have been explicitly and clearly stated, and 
naphtha and coal would not have been further described 
as materials serving as fuel. 

The fact that in consequence of the development of 
technical knowledge kerosene has been applied to 
portable stoves and small motors does not deprive it of 
its main characteristic, namely that of an illuminating 
oil used in limited quantities and on comparatively rare 
< occasions for heating purposes, any more than straw 
-could be classed as fuel because it is sometimes used for 
heating, or wood as an illuminant becatise some people 
use matches for that purpose. 

The absence of all mention of kerosene in Article 6 (8) of 
the Imperial Order is of great importance and cannot be 
explained by suggesting that the draftsman forgot it or 
connected it with naphtha as the raw material. Naphtha 
occupies but a small place in the trade of the world in 
comparison with kerosene, which is used in all countries 
■of the globe. It is impossible to suppose that the Imperial 
Order, which was published chiefly for the commercial 
world, could have accidentally omitted kerosene from the 
list of contraband. It must have been intended to omit it 
and to take no account of its use as fuel, which is only 
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occasional, particularly in connection with military or naval 
operations. 

If rice, wheat, and provisions, without which the enemy's 
army cannot exist, are treated in the Imperial Order only 
as conditional contraband, there can be no doubt that 
kerosene, which is of merely secondary importance from a 
military point of view, and at the same time so extensively 
used for peaceful purposes, should not be treated as absolute 
contraband. 

Lastly, the Imperial Order, as a law imposing special 
restrictions, must be strictly construed, and goods not men- 
tioned therein cannot be treated as contraband of war. 

The fact that alcohol is mentioned amongst the articles 
of contraband and reckoned as fuel cannot be used to 
support the conclusion of the Court as to kerosene. 
That alcohol ought to be included as contraband is obvious 
on account of its importance for chemical industries and for 
consumption. No complaint can be made against treating 
alcohol as contraband : it is expressly mentioned in the 
Imperial Order, but to consider it as a fuel is a mistake on 
which it is impossible to base a conclusion in regard to 
the contraband character of kerosene. 

In conclusion I have to point out that the refusal to 
proceed with a special investigation, on questions of such 
extreme importance, in spite of the request of both parties, 
is a violation of the rules of Civil Justice by which the 
Prize Court is bound in such cases according to the Regu- 
lations relating to Naval Prizes."* 



The claimants appealed from the above decision to the 
Supreme Prize Court. The appeal was dismissed on the 29th 
November 1908, except in regard to certain empty cases on 
board. 

The text of the judgment was as follows : — 

By order of His Imperial Majesty, the Supreme Prize Court, 
consisting of — 

President - The Minister of Marine, 

Lieutenant-General Admiral 
Diekhoff ; 

Admirals - - Pilkin, de Livron ; 

Vice-Admirals - Hillebrandt, Skrydlov ; 

Rear-Admiral Viren ; 

Rear-Admiral - Voevodski, of the suite of His 

Majesty, attached to the 
Minister of Marine ; 

Privy Councillors - Pribylski, Pushkin ; 
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Privy Councillor - Martens, member of the Ministry 

for Foreign Affairs ; 

Acting Procurator - Privy Councillor E. Steblin- 

Kamenski ; 

Acting Secretary r Collegiate Councillor Speranski ; 

heard the appeal from the decision of the ■ Prize Court of the 
Port Emperor Alexander III., of the 30th May 1907, which 
rejected the claims for compensation for losses sustained 
through the destruction of the British steamer " Oldhamia." 

The circumstances of the case were as follows : — 

The Naval Headquarter Staff presented, on the 9th February 
1906, to the Prize Court of the Port Emperor Alexander III. 
the protocol relative to the capture of the British steamer 
" Oldhamia " by the cruiser " Oleg " on the 5th (18th) May 1905 
and her subsequent destruction and documents accompanying 
the protocol for the examination of the case as prescribed in the 
Regulations relative to Naval Prizes.* From the protocol it 
appears that on the 5th (18th) . May 1905, at 10.45 in the 
evening, in clear moonlight, the " Oleg" sighted on the horizon 
the outline of a vessel steaming without lights. Having been 
stopped by firing a blank cartridge, the vessel was visited, and 
it appeared that the name at the stern read " Oldhamia — 
Manchester," corresponding to the documents found on board, 
among which were the certificate authorising her to sail under 
the British flag, the • certificate of displacement for 2,347 tons, 
the certificate that she was registered at the port of Manchester, 
and other documents. The charter-party showing the voyage 
of the steamer was not presented, nor were the bills of lading 
from which could be ascertained the character of the cargo 
which she was carrying, but only the charter-party for the return 
voyage from Hong Kong to Batavia. Further, in accordance 
with the manifest which was on board, the entire cargo consisted 
of 150,000 cases of kerosene belonging to the Standard Oil 
Company, addressed to Hong Kong, Avhereas the steamer had 
left Hong Kong far behind, and was proceeding away from that 
port in the direction of Japan. 

In the opinion of the officers who visited the "Oldhamia," 
in which the commander of the " Oleg," Captain of the First 
Class Dobrotvorski, fully concurred, the " Oldhamia " was found 
to be liable to detention, on account of the absence of a charter- 
party and bills of lading, and also because the cargo of the vessel 
consisted of kerosene, and the explanations given by the master 
of the vessel were unsatisfactory. From these explanations, .as 
well as from statements made by other members of the crew, 
to which they subscribed in the protocol, it appeared that the 
" Oldhamia " was bound with her cargo to Hong Kong, and 
was stopped on her way to Japan, where it was intended to 
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call for coal ; the same was stated in the manifest. In view of 
the foregoing facts, upon the steamer being captured, she was 
placed under the command of Ensign Tregoubov, to be taken 
to Vladivostock, and on the way he found on board corres- 
pondence of the American firm, in which it was proposed to 
the master of the " Oldhamia " to take a cargo of kerosene to 
Japan, in accordance with the charter-party attached to the 
correspondence. The latter, however, was only presented later 
by the attorney with the claims of the owners of the ship and 
cargo. From the report of Ensign Tregoubov to the Naval 
Staff it appears that, on the 20th May, in a thick fog, the steamer 
under his command ran on a rock on the Isle of Iterup. Finding 
it impossible with the resources at his disposal to float the vessel 
quickly, and considering the great distance from any Russian 
port to which he covdd send for assistance to float the steamer, 
and fearing that delay might lead to the recapture of the vessel, 
Ensign Tregoubov, after putting the crew and provisions on shore, 
was obliged, on the 22nd May, to set fire to the steamer in order 
that she might not fall as prize into the hands of the enemy. 
Later on, Tregoubov was made prisoner by the Japanese, and 
for that reason only informed his chief of the above facts after 
his return from Japan on the 31st January 1906. 

(The Judgment then sets out the proceedings in the Libau 
Court at length, see p. 145 ante.) 

Against this decision of the Prize Court, Attorney Berlin, 
acting for (1) the owners of the "Oldhamia," (2) the owners of 
the cargo, and C3) Captain Stuart and the crew of the steamer, 
filed an appeal before the Supreme Prize Court, in which it is 
contended that the decision of the Prize Court was wrong, and 
should be reversed, on the following grounds : — 

1. Having summoned experts to decide the question whether 
the " Oldhamia " carried explosives, and having begun by 
allowing the necessary proof to be presented as to what losses 
had been sustained by the claimants, the Prize Court had, by its 
own action, answered in the negative the question as to whether 
kerosene was contraband of war. The Court then quite unex- 
pectedly, without even allowing the claimants to present new 
evidence in the case, for which permission had been granted, 
and notwithstanding their application for an adjournment, in 
which the Procurator of the Court concurred, decided the case 
on the materials already before the Court. It follows that the 
decision was not only contrary to the application of the claimants, 
but also to that of the opposing party, the Procurator, who no 
longer argued that kerosene was fuel, and therefore cannot be 
supported. 

2. As the question whether kerosene was contraband of war 
was decided, the other question as to the regularity of the 
seizure of the vessel was no longer of any importance, but the 
decision thus arrived at by the Court on the main question was 
contrary not only to the laws in force and the practice of the 



156 The " Oldhamia." 

Court, but to the generally known fact that kerosene is not fuel. 
Inasmuch as no mention of it is made in Article 6 (8) of the 
Imperial Order,* the Russian Government did not even suspect 
that it could be argued that kerosene was fuel, and the circum- 
stance that during the Russo-Japanese war neither the army nor 
the navy employed kerosene as fuel within the meaning of 
Article 6 (8) of the Imperial Order * is of itself sufficient proof, 
and does not call for explanation or enlightenment from scientists. 
In fact, even if kerosene were to be considered as fuel, it is 
evident that the quantity, namely, 150,000 cases, could not meet 
the requirements of the situation. Further, there is not the 
slightest evidence that this quantity of kerosene was purchased 
from the Standard Oil Company for military purposes. As to 
the interpretation of the Imperial Order, the exclusion of 
kerosene from articles considered as contraband of war is not 
an accidental omission in the Order, since no special explana- 
tions follow, as in the case of articles of food, machinery, and 
parts of machinery, while cotton was declared contraband of war 
by a special Imperial Orderf of the 8th April 1904. Finally, the 
officers of the " Oleg " did not consider kerosene as contraband 
of Avar. The appellants therefore submit that the kerosene 
seized cannot be considered contraband. 

3. The " Oleg" had no the right to seize the "Oldhamia," 
because the cargo of the vessel could not give rise to any sus- 
picion, inasmuch as all the documents were available, and the 
absence of bills of lading was made up for by the manifest, while 
the charter-party is a document of secondary importance for 
showing the destination of the cargo. In conclusion, in the 
absence of grounds for the condemnation of the steamer and 
cargo, all the losses sustained should be reimbursed to the owners, 
and the appellants therefore ask the Supreme Prize Court to fix a 
date on which they might present proof of the actual loss, and 
also to award damages to Captain Stuart and the crew of the 
*' Oldhamia " for the loss of their personal property. 



Having heard the conclusion arrived at by the acting Pro- 
curator, and the argument of the attorney for the appellants, 
the Supreme Court finds that it has to discuss in its entirety 
the decision given by the Prize Court of the Port Emperor 
Alexander III., relating to : (1) the legality of the detention of 
the 'Oldhamia" and the cargo she carried ; (2) the condem- 
nation and destruction of the " Oldhamia " and her cargo of 
kerosene ; and (3) the refusal of the Prize Court to satisfy the 
claims for damages presented by (a) 1 he Manchester and Salford 
Steamship Company, as owners of the " Oldhamia," and (b) the 
Standard Oil Company, as owners of her cargo. The Supreme 
Prize Court finds it necessary, first of all, to discuss that part of 
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the petition of appeal asking that damages should be awarded 
to the master and crew of the " Oldhamia " for the detention 
and destruction of their property. The record contains only a 
power of attorney to present this claim, made out in the name 
of Attorney Berlin by the master of the " Oldhamia," Alexander 
Stuart, in which, as master of the steamer, he empowers the said 
attorney, in his name and that of the crew, to present to the Courts 
their claims arising from the seizure and destruction of the 
" Oldhamia," but, firstly, no claims for the said persons were 
presented in the first instance, and therefore no such claims 
were discussed by the Prize Court, and, secondly, the power of 
attorney given by Stuart does not show that he was legally 
authorised to give it by the crew of the " Oldhamia." For this 
reason and because, in accordance with Article 88 of the Regu- 
lations relating to Naval Prizes,* the Court examines claims 
for damages arising through the seizure, destruction, loss or 
injury of vessels only at the request of the persons who have 
sustained these losses, or of their attorneys, and because no 
such claims were made in the first instance in the name of 
the master and crew of the " Oldhamia " to the Prize Court, 
either in writing or A^erbally, this part of the appeal is not a 
proper subject for examination by the Supreme Prize Court, 
and should consequently be left unconsidered. 

Passing to the first question raised in the appeal — that of 
the regularity of the seizure of the " Oldhamia" — the Supreme 
Prize Court cannot fail to recognise as fully established all the 
considerations which were referred to by the Prize Court of 
the Port Emperor Alexander III. The Court also agrees with 
the opinion of the appellants that this question is of little 
importance if the decision on the second question is upheld, 
namely, whether the Prize Court was right in considering, under 
the circumstances of the case, that the cargo of kerosene carried 
by the " Oldhamia" was contraband of war. Nevertheless the 
Court finds it necessary to point out the incorrectness of the 
allegations of the appellants that in the protocol relating to the 
seizure of the " Oldhamia" it was not established that one of 
the. reasons for the seizure was the fact that she carried a cargo 
of kerosene. This contention of the appellants is refuted by the 
contents of the protocol relating to the seizure, and is evidently 
based solely upon the opinion given by the chief officer of the 
cruiser " Dnieper." This officer, however, did not participate in 
the signing of the protocol, and in his report of the b'th May 1904, 
to the commander of the cruiser, expressed only his personal 
opinion that the kerosene on board the " Oldhamia " could not 
be considered contraband of war ; but the personal opinion of 
Lieutenant Zadonski evidently cannot support the deduction 
that it was concurred in by the commander of the " Oleg," who 
seized the " Oldhamia." 
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The main question in the present easels that of the regularity 
of the condemnation of the cargo of kerosene carried, by the 
"Oldhamia" and seized by the "Oleg" under the circum- 
stances set out in the protocol of the seizure. In discussing' this 
question, the Supreme Court finds it necessary to determine 
the true meaning of the articles of the Imperial Order* of 
the 14th February 1904, which bear upon the present case. 
Article 6 (8) of this Order lays down inter alia the kinds of 
fuel which are contraband, such as coal, naphtha, alcohol, and 
similar materials. The wording of the article leaves no doubt 
that it is not to be regarded as an exhaustive enumeration of 
all materials which serve as fuel. For instance, peat is not 
mentioned, though it is an article exclusively used for fuel. 
The Court agrees with the appellants that it is useless to have 
recourse to the experiments of scientists for the purpose of 
determining whether kerosene is an article of fuel, inasmuch as 
this question, like others in this case, can be decided upon 
common knowledge. 

The Court cannot, however, agree that on this basis kerosene 
(distilled naphtha) must be considered as an article exclusively 
used for illuminating purposes ; this contention is disproved by 
the existence and extensive manufacture of motors driven by 
kerosene. The application of such motors to military purposes 
can also scarcely be denied, in view of the fact that such motors 
were already in use during the period of the Japanese war, both 
for coast defence as well as for submarine boats built during 
the war, and were a subject for special attention by both 
belligerents, so that there is now]n the Navy estimates a special 
credit for a large sum for the purchase of kerosene for such 
motors. The official certificates of the British Admiralty and 
of the representative of the United States' navy attached to the 
American Embassy in Paris, presented by M. Berline, to the 
effect that no British or American vessels or men-of-war used 
kerosene as fuel during the period 1904-1905, can evidently 
have no importance, as neither the United States of America nor 
Great Britain took part in the war of 1904. 

Other similar evidence issued to the attorney of the 
appellants by the Japanese Admiralty and presented by him 
cannot serve as evidence in their favour. Differing from the 
English certificate, which states that kerosene was not in use as 
fuel during 1904-1905, the Japanese document merely says that 
kerosene was not used in the Japanese fleet during the period 
1904-1905. The literal and grammatical sense of this certificate 
is so uncertain and indefinite that it is not possible to gather 
from it whether or not kerosene was used in the Japanese fleet 
during the period mentioned. Still less can the copy of a note 
dated the 13th (26th) September 1904, addressed by the Russian 
Minister for Foreign Affairs to the British Ambassador at 
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St. Petersburg,* and the copy of a certificate issued by the 
Russian Consul-General at Shanghai, presented by the appellants, 
have any importance as supporting the argument that naphtha 
in the Imperial Order f of the 14th February 1904 was under- 
stood to mean exclusively material for lighting purposes ; on 
the contrary, the said documents may be considered not only as 
not establishing the argument of the appellants, but as directly 
refuting it. 

From the contents of the correspondence annexed to the 
case, it is evident that the British Ambassador, in his note of 
the 9th (22nd) August 1904 to Count LamsdorfE , Minister, for 
Foreign Affairs, asked for an official explanation of the Imperial 
Government as to the question whether by the term " naphtha," 
mentioned in Article 6 [8) of the Imperial Order published by the 
Russian Government, was to be understood the oil for lighting 
purposes which is exported in large quantities from Russian 
ports. To this question the Minister for Foreign Affairs replied, 
in his note of the 13th (26th) September 1904,* that by the term 
" naphtha," mentioned in Article 6 (8) of the Imperial Order of 
the 14th February 1904 was to be understood, not material for 
bghting purposes, but all kinds of products of naphtha used 
as fuel on vessels and submarine boats. In the same way the 
certificate issued by the Russian Consul-General at Shanghai 
to the effect that kerosene was not contraband of war was in 
reply to a question from the representative of the New York 
Standard Oil Company as to whether in the declaration of the 
Russian Government kerosene was to be considered as contraband 
of war, this question being made in view of an order received 
from Shanghai merchants for oil which they intended sending 
by sea to Russian territory. No other replies, either from the 
Minister for Foreign Affairs or from the Russian Consul-General, 
to the questions addressed them in the form given above, relating 
to kerosene as a material for lighting purposes, could be given, 
but from this it must not be supposed that similar replies would 
have been received from the Russian authorities if the British 
Embassy or the dealers in kerosene had addressed the question 
to them whether kerosene must be taken to be contraband of 
war if it is carried to the enemy as fuel for warships or for other 
military purposes. The suggestion made by the claimants that 
a special explanation should have been made as to kerosene in 
the Imperial Orderj of the 14th February 1904, similar to the 
supplementary explanation which was made in the regulations 
published by the Russian Government on the 8th April 1904,^: 
as to cotton, whereby that article was included as contraband of 
war, is not worthy of consideration in view of the fact stated 
above that in Article 6 (8;, which treated of articles used for 
fuel, it was impossible to give these articles in detail, whereas 
cotton is an article which by its nature and use could not be 
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included under any heading in Article 6 (10), and it was therefore 
found absolutely necessary to deal with it in a special paragraph, 
and this was done by Imperial Order* on the 8th April 1904. 
All these considerations lead to the conclusion that neither 
Article 6 (8) of the Imperial Order of the 14th February 1904, 
nor any other of the Russian regulations or Government 
instructions, support the argument of the appellants that during 
the Japanese war kerosene was considered by the Russian 
Government as material used exclusively for lighting purposes, 
and under no circumstances liable to condemnation as contra- 
band of war. An exact definition of contraband of war is not 
included in the laws of any Government, and its meaning is 
still a subject of discussion in the literature of international 
law. Nevertheless, simple logic indicates that, independently 
of legal enumerations of articles considered by one Government 
or another as contraband of war, all such articles despatched to 
one of the belligerents as may serve in attaining his military 
aims must be considered as contraband. The definition of 
contraband of war is to be found expressed in Russian legisla- 
tion in general, such as supplement 2 to Article 14 of the 
Instructions! of the 20th September 1900, sanctioned under 
Article 26 of the Naval Prize Regulations,^ as well as in 
Article 6 (10) of the Imperial Order§ of the 14th February 1904, 
at the time of the Russo-Japanese war. In paragraph (g) of 
the said supplement to the instructions it is said that contra- 
band of war is considered to include, inter alia, in general, all 
articles (except those enumerated in other articles) immediately 
intended for warfare either on land or on sea if they are trans- 
ported for the account of or addressed to the enemy. This 
is repeated in Article 6 (10) of the Imperial Order of the 
14th February 1904.§ On this basis, independently of the 
fact that kerosene, as fuel, may be considered contraband of 
war according to Article 6 (8) of the Imperial Order, the same 
article may be considered as contraband of war when it is 
established by military experience that kerosene is used by the 
enemy for attaining exclusively military obj ects. Modern science, 
which has attained a high degree of development in Japan, as 
compared with other Powers, as was shown by the experience 
of the last war, and recognised by military literature all the 
world over, 1 1 discovered the use of kerosene, not only as material 
to be used as fuel for motors employed on warships, but as an 
article by means of which much damage may be done to the 
enemy by using it for fire-ships, that is to say, special vessels 
intended to set fire to the fleet of the enemy or buildings on 
shore. That experiments of this kind were more than once 
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made by Japan in the late war is a well-known fact, and from 
the circumstances attending these experiments which were fully 
established by official reports from commanders of both the 
hostile fleets, it is clear that, in order to set fire to the vessels in 
question, a very large quantity of kerosene was used. Thus, the 
report received from the Viceroy, Lieutenant-General Alexeiev, 
dated the 27th February 1904, show 'that two of these fire-ships, 
burning kerosene, were sent by the Japanese on the 11th February 
to the entrance of Port Arthur, both vessels being of 3,000 tons 
(that is to say, their capacity exceeded that of the steamer 
" Oldhamia," which was only 2,347 registered tons), and when 
one of them was set on fire, the fire lasted a whole week, 
although all possible steps were taken to extinguish it. It is 
known that the dispatch, of fire-ships was repeated by the 
Japanese, first during the night of the 14th March, when all 
four fire-ships were wrecked by fire from the coast defences, and, 
finally, according to the report of Lieutenant-General Alexeiev, 
dated the 20th April, a whole flotilla of fire-ships was dispatched 
by the Japanese to the harbour of Port Arthur. All these facts 
undoubtedly prove that kerosene is in some cases a material 
used for military purposes, and consequently may be recognised 
under certain conditions as coming within the text of Article 6 (10) 
of the Imperial Order of the 14th February 1904.* That kerosene 
may be considered as contraband of war may be seen also from 
the practice of the other belligerent in 1904 — Japan. When 
an inquiry was addressed to the Japanese Government in 
February 1904 by the Italian and German ambassadors at 
Tokio, the reply was that, in view of a change in the Instruc- 
tions of the Ministry of Marine, kerosene would henceforth be 
•considered contraband of war.f (Takuya Takahashi : Inter- 
national Law applied to the Russo-Japanese War, with the 
Decisions of the Japanese Prize Courts. London, 1908, p. 523.) 
It is therefore necessary to ascertain from the facts of the case 
-whether such conditions existed as would justify the application 
to the kerosene on board the " Oldhamia " of the provisions of 
Article 6 (8) of the Imperial Order of the 14th February 1904 * 
The Supreme Prize Court finds, from the evidence produced, 
that the " Oldhamia " was captured by the cruiser " Oleg " on 
the night of the 5th (18th) May, when she was discovered by 
moonlight proceeding without lights. When asked to produce 
the ship's papers the master did "not present the charter-party 
-showing the destination of the steamer and cargo, while the 
manifest showed that the vessel was to discharge at the' Chinese 
port of Hong Kong. This was confirmed by the master and 
other officers of the " Oldhamia," who were examined by a board 
of officers of the " Oleg," with the slight difference that the 
master added that he had intended to call at the Japanese port 
of Moji for coal. These statements were read to the persons 

* App. 0. f But only conditional contraband, see Vol. n. App. 
B 8608 L 
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examined, and they affixed their signatures thereto. Their 
statements appear from the very first to have been misleading, 
as the "Oldhamia" was captured, after leaving Hong Kong 
behind, in latitude 19° 38' N. and longitude 120° 20' E., that is to- 
say, at a great distance from that port, proceeding in the direction 
of Japan. These circumstances, namely, the absence of lights at 
night, the absence of any charter-party showing the destination 
of the cargo, and the discovery that the steamer was not on her 
way to the port of destination indicated in the manifest, gave 
ample grounds for suspecting that the explanations given were 
not truthful. The information given by the master afforded 
sufficient legal ground for the capture of the steamer with a 
view to taking her to the nearest Russian port, in order that the 
Prize Court might decide the question whether the cargo carried 
by her was intended for commercial purposes, and not destined 
to the Japanese Government, and therefore not contraband of 
war. With this object the crew of the steamer were removed, 
and she was put in charge of a special officer, Ensign of the 
Fleet Tregoubov. This officer on the way to his destination 
obtained confirmation of the suspicions originally aroused, as he 
discovered on board the steamer the correspondence of the New 
York branch of the firm of Peter Wright and Sons, addressed to 
the master of the " Oldhamia," which was accompanied by a 
copy of the charter-party which had not been produced to the 
officers of. the " Oleg." From this correspondence it appeared 
that the V Oldhamia" took on board a cargo of kerosene to be 
carried from New York to Japan. These documents establish 
with certainty that the destination of the " Oldhamia " was hot 
Hong Kong, as stated in the manifest, but a Japanese port 
(Yokkaichi), as appears from the charter-party produced sub- 
sequently to prove the destination of the cargo and other facts. 
It is therefore clear that the master had in his possession the 
charter-party showing the destination of the cargo, which he 
withheld from the officers, that the steamer was proceeding 
in the direction of Japan, and that the explanations given by 
Captain Stuart to the officers were therefore false. According 
to the English regulations (Dupuis, " Le Droit de la guerre 
maritime," paragraph 298), the question of the condemnation 
or restitution of captured ships must in general be decided 
according to the documents found on board the vessel at the 
time of capture, and, if further proof is allowed it is only when 
the conduct of the officers of the vessel has been straightfor- 
ward ; otherwise, as when false documents have been found on 
board, or false statements given as to the destination of the vessel 
or cargo, no further proof is accepted. Although the Russian 
regulations are not so severe, and the parties may, during the 
whole course of the trial present all kinds of new evidence, never- 
theless Prize Courts cannot but be guided by the rule' generally 
adopted by the Courts of the whole world, which accept only 
those facts verified by oath as are given or presented by 
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persons in whom the Court has not lost confidence because 
their action has not been straightforward, or their evidence 
given at the first examination false or misleading. For this 
reason the Supreme Prize Court not only considers unworthy of 
credence the evidence given at the first examination by Alexander 
Stuart, master of the " Oldhamia," and William Stuart, chief 
engineer, both persons interested in the result of the case, by 
which they do their utmost to justify their action and original 
explanations, but finds further that the fabrication of these false 
statements can only be explained as intended to hide from the 
commander of the cruiser and from the Prize Court the desti- 
nation of this contraband cargo which was being carried to 
Japan on the " Oldhamia," so as to save her from capture and 
the consequences thereof. 

The written evidence presented does not convince the Court 
that the cargo of kerosene seized was consigned by the Standard 
Oil Company for sale to private persons as material for lighting 
purposes. The evidence consists of (a) the depositions of the 
vessel's crew ; (b) the charter-party showing the destination of 
the cargo, which was produced during the Court proceedings ; 
and (c) the written evidence that before the war the Standard 
Oil Company was occupied in shipping kerosene to Japan as 
material for lighting purposes. 

It has been shown above that the evidence of the crew given 
to the officers who first examined this case has been discovered 
to be false, and cannot be accepted as truthful, and that the 
late presentation of the charter-party giving the destination 
of the steamer and cargo cannot be explained otherwise than 
as evidence of the intention to hide the true destination of the 
vessel, for, making all concessions possible, it is incredible that 
a vessel with a large cargo should be shipped on a journey in 
time of war without one of the principal documents, the charter- 
party, to show the destination of the cargo. In the text of the 
manifest the destination of the " Oldhamia " was differently 
given, and from the text of the correspondence found on board 
the vessel it is clear that the manifest had been sent as an 
inclosure with the correspondence. Besides this, the charter- 
party produced subsequently, in which it is shown that the 
" Oldhamia " was chartered for Japan, does not give any indi- 
cation that the cargo of kerosene was consigned to unspecified 
persons who dealt in kerosene as a material for lighting pur- 
poses, and was not directed to a military port as fuel or for the 
military requirements of the Japanese Government ; finally, the 
Standard Oil Company is universally known, but that fact does 
not exclude the supposition that in time of war the kerosene 
was purchased from that company by the Government indirectly 
or through agents for other than lighting purposes. This 
supposition originated through the conduct and explanations of 
those members of the crew who were on board the steamer 
during her voyage and were concerned in her arrest. If the cargo 

l 2 ' 
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had been of such an innocent nature as the appellants assert, 
the master would have had no need to travel by moonlight 
without lights, or to conceal the destination or to give clearly 
false evidence to the commander of the Russian cruiser who 
arrested the " Oldhamia." 

On these grounds the Supreme Prize Court, m considera- 
tion of Articles 18 and 37 of the Instructions® and Article 21 
of the Naval Prize Regulations,! finds that the commander only 
executed his duty in detaining the " Oldhamia " and sending 
her to a Russian port with the cargo she carried, as the 
said cargo, except certain empty cases, was undoubtedly 
liable to be condemned in virtue of Articles 11 and 12 of the 
Naval Prize Regulations! and Article 6 (8) and (10) of the 
Imperial OrderJ of the 14th February 1904, and the commander 
of the cruiser could not fail to know that Japan intended to 
attack' other Russian ports besides Port Arthur, employing 
kerosene for that purpose, as it had already been employed in 
attacking Port Arthur. 

Still less can the action of the officer who was ordered to 
take the "Oldhamia" and her cargo to their destination be 
blamed as irregular. His report to the Naval Headquarter Staff, 
prepared on board in the absence of other officers, and therefore 
taking the place of that document of which mention is made in 
Article 21 of the Naval Prize Regulations! and Article 350 of 
the Naval Statutes, which was not disputed by the appellants, 
shows that on the 20th May the steamer, in a thick fog, struck 
a rock near the Isle of Iter up, belonging to the Japanese 
Empire. Finding it impossible to float the steamer with the 
resources she possessed, and taking into consideration the dis- 
tance from any Russian port to which he could send for assistance, 
and fearing at the same time that delay might bring about the 
discovery of the prize by the Japanese, Ensign Tregoubov, 
after waiting for two days, gave orders on the 22nd May for the 
crew and provisions to be landed and set fire to the vessel and 
cargo, in order that they might not fall into the hands of the 
enemy. The circumstances under which the officer placed in 
command of the " Oldhamia " deemed it necessary to destroy 
the vessel and cargo fully justify his action, and he cannot be 
held personally to blame, in virtue of Article 21 of the Naval 
Prize Regulations! and the supplement to Article 40 of the 
Instructions,* since his action was called for by absolute neces- 
sity. Nor can he be fairly accused of negligence in the conduct 
of the vessel and cargo with which he had been entrusted, 
especially as had he been able to bring the vessel to her desti- 
nation he would have earned prize-money under Article 35 of 
the Naval Prize Regulations.! For these reasons the Supreme 
Prize Court holds that the capture and destruction of the 
"Oldhamia" are justified, as both vessel and cargo, with the 

* App. B. f App. A. + App. O. 
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exception of 200 empty cases, were liable to condemnation, and 
finds that the above considerations dispose of all grounds for 
the claims presented against the State by the Standard Oil 
Company and the owners of the steamer " Oldhamia." 

Under the circumstances the contention of the appellants 
that the Prize Court infringed the Court regulations need not 
be considered, and the decision of the Prize Court of Port 
Emperor Alexander III., which rejected this claim, is upheld. 
But independently of this, the claim must be rejected on its 
merits, in view of Article 29 of the Naval Prize Regulations,"* 
which says that the owners shall be reimbursed the value of 
their property only if the destruction thereof was caused by 
order of the naval authorities or through the fault or improper 
conduct of persons whose duty it was to guard such property. 
But in the present case the naval authorities only gave the 
order to set fire to the " Oldhamia " and her cargo after she had 
run on to a rock, by no fault of her commanding officer, as the 
question of blame was- not even raised by the owners of the 
steamer and cargo, and under the circumstances in which . this 
event took place both the vessel and cargo must be considered 
as lost before their destruction by fire. 

None the less, the Supreme Prize Court finds it possible, under 
the circumstances, to allow the appellants to prove their claim 
for damages for the losses they sustained in consequence of the 
destruction of property which was not contraband of war, con- 
sisting of 200 empty cases, the value of which may be proved 
separately in the Prize Court of first instance, in the manner 
established by Articles 88 and 89 of the Naval Prize Regu- 
lations.* 

lh view of all the foregoing considerations, the Supreme 
Prize Court decides — 

(1) To reject without examination the claim of the master 

and crew of the " Oldhamia " for damages for the 
condemnation and destruction of their property ; 

(2) To recognise the right of the Standard Oil Company to 

claim damages for losses sustained by them through 
the destruction of 200 empty cases for kerosene, 
giving that Company the right to prove the amount of 
this loss in the manner established by Articles 88 and 
89 of the Naval Prize Regulations'* ; and 

(3) To confirm the decision of the Prize Court rejecting the 

other claims. 

* App. A. 
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THE "TETARTOS." 

Neutral Ship — Cargo of sleepers* — Destination for neutral port — Continuous 
voyage — Detention — Destruction — Grounds for detention — Award of 
compensation to the owners of the ship — Subsequent, claim by owners of 
the cargo — Res judicata. 

The " Tetartos " was captured carrying a cargo of sleepers to Taku. On 
the ground that railway sleepers were contraband, that there were six 
Japanese stevedores on board and that the destination for Taku was written 
in a different ink to the rest of the writing on the manifest and bill of 
lading, the commander of the cruiser concluded that the real destination was 
Dalny, and, being unable to send in the prize to a Russian port, sank her. 

Held by the Libau Prize Court, on a claim by the owners of the ship, 
that, although the cargo was not contraband, as the destination was in fact 
for a neutral port, there were sufficient grounds for detaining the ship and 
that compensation should be given only for the value of the ship and stores 
and not for consequential losses. Interest was allowed from the date of the 
sinking. . 

Held by the Libau Court, on a subsequent claim by the owners of the 
cargo, that the cargo was contraband, and that the Court was not precluded 
by its previous decision from so holding. 

Held, on appeal, by the Supreme Court, that the question of contraband 
was res judicata, and that in any case the cargo was not contraband, since 
the destination of the ship was a neutral port, and Russia did not recognise 
the doctrine of continuous voyage. 

The " Tetartos," a German steamer, was captured by the 
Russian cruiser " Rion " off the north-east coast of the Shantung 
peninsula on May 15th (28th), 1905, on a voyage from Otaru to 
Taku. 

The cargo consisted of timber (railway sleepers and worked 
beams) and salted fish. In addition to the crew there were on 
board six Japanese stevedores and one Japanese clerk. The 
destination " Taku " in the bills of lading and manifest was 
written in ink of lighter colour than that of the rest of the 
writing. 

The Commission appointed by the commander of the 
" Rion " concluded from these circumstances that Taku was not 
the true destination and that the cargo was contraband. The 
crew were then taken off and the ship sunk. 

Proceedings were taken by the owners of the vessel in the 
Libau Prize Court on April 14th, 1906, to recover compensation. 
On November 10th in the same year, the Prize Court gave 
judgment allowing the claim. 

Decision of the Lihau Prize Court. 
By order of His Imperial Majesty, the Prize Court of the 
Port Emperor Alexander III. on the 10th November 1906, 
composed of— 

Lieutenant-General Zelenoi, President ; 
Captain of the First Rank Koliankovski, "1 
Councillor of State Trautscholdt, > Members ; 

Councillor of State Voeikov, j 

* The Court throughout uses the term "railway sleepers," but see 
p. 169, paras. (6) to (8). 
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-with the Procurator, Colonel Alabyshev, and Secretary, Kokizov, 
heard the claim of the Flensburg Steamship Company of 1869 
against the Russian Government for the value of the steamer 
" Tetartos " and for compensation for losses resulting from her 
destruction. 

The circumstances of the case were as follows : — 
On the 15th (28th) May 1905, at 4.30 p.m., the Imperial 
Russian cruiser "Rion," in latitude 30° 34' N. and longitude 
123° 11' E., stopped the German steamer " Tetartos," which was 
flying the German flag. Examination of her papers showed that 
the steamer was owned by the Flensburg Steamship Company, 
registered at Flensburg, in Germany, displacement 2,409 tons, 
1,812 registered tons ; that she was on a voyage from Otaru in 
Japan to Taku-Tientsin, in China, and that her cargo consisted 
-of 23,195 railway sleepers, 1,140 worked beams, and 48 tubs of 
salted fish, consigned to Wilson & Co. at Taku. The steamer 
had, besides the master, a crew of 36 men, including 29 
Chinamen, and, in addition, six Japanese, who described them- 
selves as stevedores engaged for loading timber, and one 
Japanese passenger, a shippers' clerk. 

The Commission appointed by the commander of the cruiser 
to inquire into the circumstances attending the capture of the 
steamer, considering that she was carrying a cargo of contraband 
goods, that the cargo, having been exported from Japan, must be 
enemy property, that there was no proof that the cargo had been 
sold to the firm of Wilson & Co. of Taku, that the presence of 
six Japanese stevedores gave rise to suspicion that the cargo 
was enemy property, that in the manifest and bill of lading 
the port of destination, Taku, judging by the colour of the ink, 
had only just been inserted, and that the port of Taku was 
in the neighbourhood of the enemy forces, came to the con- 
clusion that the steamer was not proceeding to Taku, but to 
Dalny, which was already occupied by the enemy. They there- 
fore held that the cargo was contraband of war and liable to 
condemnation under Article 37 (2) of the Instructions of 1900,* 
and, as it was impossible to take the prize to the nearest 
Russian port they considered it necessary to sink her. 

This decision evoked a protest from Desler, the master of 
the steamer, who maintained that all the papers of the 
■" Tetartos " were in order, and that the steamer was actually on 
her way to Taku for the purpose of delivering the cargo, which 
belonged to the firm of Wilson & Co. The conclusion of the 
Commission was confirmed by the commander of the cruiser, 
and on the 16th May 1905, after the crew had been taken off, 
the " Tetartos " and her cargo were sunk. 
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A petition was filed on the 14th April 1906 at the Prize 
Court on behalf of the Flensburg Steamship Company, stating 
that on the 6th April 1905 the " Tetartos " was chartered for 
a period of eight months by the Japanese Steamship Company 
Osaka Hosen Kaisha to sail between ports on the coasts of 
China and Japan. According to a special condition in the 
charter-party the charterers were not permitted to load the 
steamer with contraband cargo, nor to dispatch her to ports 
near the theatre of war. The steamer was originally sent from 
Hong Kong, via Formosa, to Japan, thence from Yokohama, 
via Otaru, to Taku-Tientsin, in China ; her departure, on the 
13th May 1905 (n.s.), from Yokohama, via Otaru, to Taku- 
Tientsin, was certified by an endorsement on the articles of 
agreement made at the German Consulate at Yokohama. The 
cargo of the steamer consisted of 69,000 cubic feet of railway 
sleepers, 30,000 cubic feet of square beams, and 48 tubs of 
salted fish; the shippers were the Teshio Timber Company 
of Otaru, and the cargo was shipped for the Japanese firm of 
Okura of Tientsin, who in turn had undertaken to supply 
timber to two Chinese firms, Uan-Te and Ting-Tai. The cargo 
was consigned to the firm of Wilson & Co. of Tientsin, who, 
as agents of the Steamship Company Osaka Hosen Kaisha, 
were obliged to act as brokers for the "Tetartos." 

In support of the foregoing statements the claimants 
produced the following documents : — 

(1) The original charter-party ; 

(2) The protest of Captain Desler, noted at the German 
Consulate at Batavia on the 15th June 1905 (n.s.) ; 

(3) An original telegram of the 23rd May 1905 (n.s.), from 
Otaru to Tientsin, addressed to Degushi, broker of the firm 
of Wilson & Co., reporting the departure of the "Tetartos" 
from Otaru ; 

(4) Copy, certified by the German Consul at Tientsin on the 
24th August 1905 (n.s.), of a declaration by the representative 
of the firm of Okura Koboyashi and the representative of the 
firms of Uan-Te and Ting-Tai, confirming contracts for the 
delivery during May and June 1905 by the firm of Okura 
to the above-mentioned Chinese firms of 20,000 sleepers each. 
Part of this order, consisting of 22,295 sleepers, was shipped 
by the " Tetartos." The rest of her cargo, consisting of 1,140 
beams, was intended by the firm of Okura to be sold on the 
Tientsin market ; 

(5) Copy, certified by the German Consul, with translation 
into German, of the contracts concluded on the 3rd April 1905 
(n.s.), between the firm of Okura and the representatives of the 
Chinese firms of Uan-Te and Ting-Tai for the delivery of 
20,000 sleepers to each firm ; 
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(6) Copy, certified by the German Consul at Tientsin, of a 
declaration made before him by the representatives of the firms 
of Uan-Te Tien Ui-Fengom and Ting-Tai-Vu-Lu Pingom, to 
the effect that the cargo of sleepers ordered from the firm of 
Okura, and sunk on board the "Tetartos," was destined 
exclusively for the Tientsin market as a material required for the 
manufacture of furniture, and for making window-frames, doors, 
floors, &c, and that formerly they supplied the market with 
such goods by delivering timber brought from Manchuria and 
Corea, that on the outbreak of hostilities they were obliged to 
import sleepers from Japan, and that since the beginning of 
1905 the total quantity of such goods imported at Tientsin 
amounted to about 300,000 pieces ; 

(7) Copy, certified by the German Consul at Tientsin, of a 
letter addressed to him by the Imperial Chinese Taotai, Tientsin 
Custom-house, on the 17th of January, certifying the fact that 
the importation of Japanese sleepers to Tientsin was necessary 
to satisfy the requirements of the inhabitants ; 

(8) Certificate of the German Consul at Tientsin of the 
9th January 1906, with a list, in detail, of the quantities of 
railway sleepers imported from Japan to Tientsin from the 
1st January to the 31st October 1905, giving the quantities 
as 269,000 pieces required by the Chinese Government, and 
344,000 for local building purposes ; 

(9) Depositions of Captain Desler, taken on oath by the Royal 
Ams-Gericht at Flensburg, as to the custom prevailing on 
board steamers trading in Eastern Asia. According to these 
depositions, on the departure of a vessel from port, the super- 
cargo, with his assistant, fills up the bills of lading and 
manifest from materials supplied by the mate's receipts ; but 
Desler declared that three days before the " Tetartos " 
encountered the " Rion " he looked at the bills of lading, and 
found that the destination of the steamer was correctly entered 
as Taku-Tientsin ; 

(10) Telegram, in original, from Captain Desler at Yokohama 
to the Flensburg Steamship Company at Flensburg, dated the 
10th May 1905, reporting that the " Tetartos " would leave 
Otaru for Tientsin on the 13th May. 

On the strength of the documents submitted, the claimants 
contended that the sinking of the "Tetartos," sailing under a 
neutral flag, with a cargo not destined for the enemy or for 
enemy ports, was improper and requested the Prize Court — 

(a) To declare the sinking of the " Tetartos " by the cruiser 

" Rion " improper ; and 

(b) To give judgment in favour of the Flensburg Steamship 

Company for compensation for the losses suffered in 
consequence of the sinking of the " Tetartos " to the 
amount of 725,300 German marks 55 pfennigs, with 
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interest from the 16th (29th) May 1905, in accordance 
with the following statement of account : — 

1. Cost of steamer " Tetartos," per M, pf. 

valuation - - 550,000 00 

2. Loss on freight - 59,910 33 

3. Unpaid freight 61,610 00 

4. Expenses in connection with the 

repatriation of master and 

crew - - - 10,003 93 

5. Wages paid to crew during 

journey home - 4,197 1 

6. Telegrams at Batavia, Singapore, 

and other expenses in connec- 
tion with valuation 557 80 

7. Loss of provisions on board ship 4,256 36 

8. Loss of navigating charts, com- 

passes, telescopes, glasses, 
barometers, and damage to 
chronometer - 5,000 00 

9. Loss of deck fittings, such as 

paint, soap, rigging, sailcloth, 
950 life-belts, 20 brass life- 
saving floats, various signals, 
&c. - - - 5,426 14 

10. Loss of engine-room fittings, 

such as paint, varnish, files, 
kerosene, spare parts, and 
distilling apparatus - 13,680 00 

11. Loss of officers' and crew's 

personal effects - - 5,770 30 

12. Loss of master's personal effects 4,754 35 

13. Salary and maintenance of 

master in the capacity of 
witness from the 31st July to 
the end of 1905 3,583 33 

Total 725,300 55 

In support of these amounts the following documents were 
produced : — 

(1) Certificate by the Chamber of Commerce at Flensburg 
appointing two experts, who valued the " Tetartos " at 550,000 
German marks, taking into account the cost of building and the 
profits earned by her ; 

(2) Certificate by the sworn accountant at Flensburg cer- 
tifying the account of the charges for the maintenance of the 
" Tetartos " to be in accordance with the books of the Flens- 
burg Steamship Company ; 

(3) Certificate by the same accountant certifying the account 
of the expenses of the repatriation of the master and crew 
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of the " Tetartos " to be in accordance with the books of 
the Flensburg Steamship Company ; 

(4) Certificate issued by the same accountant certifying the 
wages account of the master and crew of the " Tetartos " to be 
in accordance with the books of the Flensburg Company ; 

(5) Certificate issued by the German Lloyd as to the class 
to which the " Tetartos " belonged ; 

(6) Certificate issued by the same Lloyd respecting the 
engines of the " Tetartos " ; 

(7) Technical description of the steamer drawn up by the 
German Lloyd ; 

(8) Insurance policy for the " Tetartos " ; 

(9) Certificate issued by the International Transport and 
Insurance Company to the effect that steamship companies 
frequently insure their vessels for less than their actual value in 
order to economise on the premium ; and 

(10) Statement of travelling expenses to ports of Eastern 
Asia. 

The Prize Court first directed inquiry into the reference 
made by the commission of the cruiser " Rion " to the difference 
in the colour of the ink in which Taku was inserted as the 
port of destination in the bill of lading and manifest, as 
compared with the rest of these documents. This investigation 
was entrusted to the sworn photographer attached to the 
Procurator of the St. Petersburg Chamber of Justice, who 
reported that the words " Taku " in the manifest and bill of 
lading were noticeable owing to the pale colour of the ink in 
which they were written, but that investigation by means of 
photography failed to show whether these words had been 
written at the same time as the rest of the documents or not. 

The losses suffered by the Flensburg Steamship Company 
in consequence of the sinking of the "Tetartos " were verified 
by the Prize Court, with the assistance of expert ship-builders 
and experts on shipping and commercial matters. The first 
group of experts, taking as a basis for their calculations the 
technical description and the certificates of the German Lloyd, 
put the value of the " Tetartos " at the time she was sunk 
at 403,220 German marks. The second group of experts 
(marine engineers and ships' appraiser) found that the calcula- 
tions of the claimants as to the quantities and value of the 
deck fittings, spare parts of machinery, and provisions were 
correct. The third group (dealing with the trade claims) found 
that the calculations of the claimants in regard to the losses 
resulting from the determination of the charter of the " Tetartos " 
and from the loss of freight for the following twelve months, when 
the contract with the Osaka firm would have terminated, were 
not excessive, taking into consideration the conditions,' time, and 
locality of the voyages of the steamer. 



172 The " Tetartos." 

The claimants, relying on Article 11 of the Regulations 
relating to Naval Prizes'* and on Article 37 of the Instructions 
for stopping and detaining vessels,! maintained that neither 
the circumstances under which the "Tetartos" was stopped nor 
her papers afforded any excuse for detention, still less for 
condemnation as prize. The steamer belonged to a neutral 
Steamship Company, and was chartered under conditions which 
did not permit of the transport of contraband of war, or of calling 
at ports in proximity to the theatre of war ; she was carrying a 
cargo which was not intended for the enemy or for an enemy 
port, but for a port in China, a neutral Power, and for neutral 
consignees. These facts had been proved by the evidence of 
the representative of the firm to whom the cargo was consigned, 
by the contract with the parties to whom the cargo was sold, 
by the endorsement of the German Consul at Yokohama as to 
the departure of the " Tetartos," via Otaru, for Tientsin, by 
the telegram of Captain Desler from Yokohama to Flensburg 
reporting the departure of the steamer on the 13th May 1905 for 
Tientsin, and by his telegram from Otaru to Tientsin to the 
ship-broker Derushi. All the ship's papers were found to be in 
order, and the suspicion of the Commission as to the colour of 
the ink in which the word " Taku " was written was not only 
baseless, but might have been cleared away if a more careful 
examination had been made of the ship's official log, in which the 
port of destination "Taku" frequently occurred in the daily 
entries. The spot where the steamer was captured was con- 
sistent with a course for Taku, while the presence of Japanese 
on board, who were engaged by the shippers as timber clerks, 
was quite in accordance with the ordinary custom and afforded 
no ground for suspicion. In the absence of any grounds for 
detention, as required by Article 37 of the Instructions,"]" the 
capture of the steamer and her condemnation were unjustifiable 
and payment of compensation must be made to the owners for 
the value of the steamer destroyed and her stores, and for the 
losses resulting from her destruction. With regard to the 
calculation of the amount of compensation, the claimants took the 
total value of the steamer at 403,220 German marks, as deter- 
mined by the Court experts, and the amount claimed for loss of 
freight, under item 3 of the statement of account, at 40,000 marks, 
and admitted that the claims under items 11, 12, and 13 of the 
statement of account should be disallowed without further 
consideration. They put the total amount of the claim at 
543,243 marks, and requested that judgment be given for this 
amount with lawful interest from the 16th May 1905, i.e., from 
the day the steamer was sunk, on the value of the steamer and 
her belongings, and on the expenses incurred for repatriation of 
the crew, and from the filing of the claim on all the remaining 
items, at the exchange of 46 " 3 roubles to the 100 marks. 
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The Procurator of the Court in his argument considered 
it necessary to discriminate between the two points in dispute : 
whether there were sufficient grounds for the steamer's deten- 
tion and under what conditions her condemnation as a prize 
would be deemed justifiable. Although it could not now be 
established after all the circumstances had been investigated 
that the " Tetajtos " was destined for an enemy port and 
that the whole of her cargo was intended for the enemy, yet 
on the 15th May 1905, at the time the steamer was stopped, the 
Commission of the cruiser " Rion " had sufficient grounds for 
considering that the course adopted by the steamer was a 
suspicious one and for detaining her. These grounds were 
as follows : — 

1. The steamer was stopped in a locality which was close 
to the scene of the enemy's hostile operations, a short distance 
from Port Arthur and Dalny, which were in the occupation of 
the enemy, and her course was such as to render it possible that 
she was proceeding to the enemy. 

2. The steamer was carrying a contraband cargo, and if her 
destination were an enemy port she would be liable to condem- 
nation together with her cargo. 

3. It was probable that the cargo was intended for the 
enemy, for the position of the vessel and the fact that she sailed 
from an enemy port, and had seven Japanese on board who 
alleged that they were stevedores sent from Japan to China 
for the special purpose of unloading the steamer, gave sufficient 
grounds for suspicion, and even now cannot be considered as 
fully explained. 

4. The port of destination " Taku " was inscribed in the bill 
of lading and manifest in ink of a paler colour than the rest 
of the text, and this circumstance was sufficient ground for 
doubting whether this port was really the final destination of 
the voyage, and whether the word " Taku " had not been added 
immediately before the steamer was stopped. 

The Procurator maintained that in view of the foregoing 
circumstances there were sufficient grounds for the detention 
of the steamer, and that such detention was lawful. On the 
other hand he agreed with the claimants that on investigation 
of all the circumstances of the case the "Tetartos" could not 
be considered liable to condemnation, and admitted that the 
claimants should be compensated for the loss of the steamer and 
for such property as she had on board belonging to them. 
As regards the other losses for which compensation was claimed 
the Procurator contended that, under Article 30 of the Regula- 
tions relating to Naval Prizes,* the existence of sufficient 
grounds for the detention of a steamer would exclude the right 
to compensation for losses resulting from the detention, the 
amounts of which were given in items 2, 3, 4, and 5 of the 
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statement of account, and that compensation should only be 
given for the losses which resulted from the sinking and would 
not have resulted from the mere detention of the steamer, 
namely, for expenses incurred in connection with the repatria- 
tion of the crew, and for telegrams and other charges in 
connection with the valuation. 

Having heard the arguments of both sides, and having con- 
sidered the facts of the case, the Prize Court observes that, in 
accordance with the Imperial Order of the 14th February 1904,' ::: " 
railway sleepers, of which more than half the cargo of the vessel 
consisted, were included in the articles declared to be absolute 
contraband of war, and under Articles 11 and 12 of the Regula- 
tions relating to Naval Prizes,t their presence would involve the 
condemnation of the vessel and cargo if she was destined for an 
enemy port or was carrying a cargo to the enemy. Therefore 
the decision of the question whether the detention of the 
" Tetartos " for carriage of contraband was lawful would depend 
on the presence or absence of proof sufficient to justify- the 
suspicion that the steamer was not proceeding to Tientsin, but 
to one of the nearest ports occupied by the enemy. On com- 
paring Article 16 of the Regulations relating to Naval Prizesf 
with Articles 18-20 and 37 of the Instructions, J it would appear 
that the capture of a vessel for the purpose of bringing her 
into a port or to the fleet is a measure of precaution in order 
to secure the prize in the event of the Prize Court condemning 
her. This is permissible in all cases in which the circum- 
stances give rise to suspicion that the contraband cargo of 
the vessel is intended for the enemy. Article 37 (3) of the 
Instructions sets out the grounds which would give rise to 
suspicion in respect of a merchant vessel. The Instructions do 
not embrace all cases in which ground for suspicion may 
arise, but indicate some instances as may be seen from the 
words : " The following and other similar circumstances 
" are grounds for considering a merchant vessel suspicious." 
It is therefore not only the cases specifically referred to in the 
Instructions, but also other similar cases, which may give rise to 
suspicion in regard to the actual destination of a vessel and 
her cargo. It is also stated in Article 37 (3) of the Instructions^ 
that a vessel can be detained if her documents give rise to 
suspicion, while Article 18 admits as sufficient ground for 
detaining a vessel the fact that the examining officer is con- 
vinced that the papers are not genuine, i.e., that the contents do 
not correspond with the intended destination of the vessel and 
cargo. Lastly, in Article 20 of the Instructions^: it is provided 
that if it can be considered from the general course adopted by 
a vessel and her position that the final destination of that vessel 
is an enemy port, the officer must proceed to a search of the 
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vessel in order to assure himself that there is no contraband on 
board. If the vessel is found to be carrying contraband of 
•war, and her course and position give rise to suspicion, there is 
sufficient ground for her detention. 

Applying these general principles to the present case 
the Prize Court finds that the circumstances under which the 
" Tetartos " was stopped prove that the officers from the 
cruiser had sufficient grounds for suspicion as to the destina- 
tion of the vessel given in the papers, and consequently 
for detaining and bringing her into a Prize Court. These 
grounds were as follows: The "Tetartos" was stopped a 
short distance off the north-east coast of the Shantung Peninsula, 
in a locality which was under the predominating influence of 
the enemy, and a short distance from Port Arthur and Dalny, 
which were then occupied by the enemy, and she was on a 
course which might just as well be for Port Arthur or 
Dalny as for Tientsin. Under these circumstances her course 
and position were grounds for suspicion as to her destination. 
She was, moreover, carrying a cargo from an enemy port, and 
had on board seven Japanese whose presence even now cannot 
be accounted for, as it is difficidt to admit that a cargo of 
comparatively little value (according to the claimants' admission 
not more than about 20,000 to 25,000 roubles) should be 
accompanied by stevedores for a considerable voyage, as though 
stevedores were not available at the Chinese port of destination. 
Finally, the port of destination was entered in the documents 
in ink of a paler colour than that used in the rest of the text, a 
circumstance which has now been investigated and explained. 
In conjunction with the contraband character, of the cargo, the 
position of the steamer and the presence of Japanese on board 
afforded adequate ground for suspicion, and led the officers 
to suppose that the papers were not made out in accordance with 
the actual destination of the vessel. 

Allowing, however, that the "Tetartos" was detained <?n 
sufficient grounds as provided by law, and with the observance of 
all due formalities, it must now be admitted, after the claimants 
have submitted satisfactory evidence of the fact that the 
steamer was destined for a neutral port and her cargo intended 
for neutral subjects, that on more careful examination of the 
papers their authenticity can no longer be doubted, and that 
it has not been proved that the destination of the " Tetartos " 
was an enemy port. Consequently she is not liable to con- 
demnation under Article 11 (1) (b) of the Regulations relating 
to Naval Prizes,® and must be restored to her owners. 

Having regard to Articles 87 and 88 of the Regulations'* and 
the consequences arising from sinking a steamer which was not 
liable to condemnation as prize, the Prize Court finds that the 
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rules regulating the compensation to owners for the destruction 
of property by order of the naval authorities, and for losses 
resulting from detention are contained in Articles 29 and 
30 of the Regulations. Under these rules losses resulting from 
detention, and consequently from destruction following detention, 
are only grounds for compensation if the property was detained 
on insufficient grounds or contrary to the prescribed conditions. 
Compensation must be made for the value of the destroyed 
property if it is not liable to condemnation. In this matter 
the law divides into two categories the compensation due to 
injured parties : — 

(1) Compensation for the value of property which has been 

sunk or destroyed excluding losses resulting from the 
destruction ; and 

(2) Compensation for losses resulting from the detention of 

the property. 

The right to indemnity in the first case would depend on 
whether the property is declared not to be liable to condemna- 
tion ; in the second case it would depend on whether the 
detention was irregular. If the detention was regular, but the 
property was not liable to condemnation, then, in strict 
accordance with Article 29 of the Regulations,"*" which refers 
exclusively to property destroyed or lost, the owner may only 
be compensated for the value of such destroyed property, and 
cannot be compensated for the losses resulting from detention 
or the consequences arising therefrom. 

For these reasons, the Prize Court finds that in the present 
case the claimants must be compensated to the extent of the 
value of the " Tetartos," and. of such property of the owners 
as was destroyed with her. As the "Tetartos" at the time 
she was sunk was valued b}^ the experts at 403,320 German 
marks, and as the values placed on the lost provisions, 4,256 m. 
36 pf., the navigating charts, compasses, telescopes, glasses, and 
barometers, 5,000 marks, the deck fittings, &c, 5,426 m. 14 pf., 
and the machinery appurtenances and spare parts, 13,680 marks, 
are not excessive, the Prize Court considers that judgment should 
be given in favour of the claimants for the sum of 431,582 m. 
50 pf., at the rate of exchange quoted by the claimants of 
46 ' 3 copecks per 1 German mark, with interest at 6 per cent, 
from the day the property was sunk (the 15th May 1905) to the day 
of payment. The remaining claims, on the grounds specified 
above, cannot be admitted. 

On these grounds the Prize Court awards in favour of the 
claimants, the Flensburg Steamship Company of 1869, of 
Flensburg, the sum of 431,582 German marks 50 pfennigs, at 
the exchange of 46 ' 3 copecks per 1 German mark, with interest 
at 6 per cent, per annum from the 15th May 1905 to the day of 
payment. The remaining claims are disallowed. 
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There was no appeal from the above decision, awarding 
compensation to the owners of the. ship. On the 5th (18th) 
September 1907 the owners of the cargo presented a claim for 
compensation. This was dismissed by the Libau Prize Court 
for the reasons referred to in the judgment of the Supreme 
Court. 

From this decision the owners of the cargo appealed to the 
Supreme Prize Court, with the result that the appeal was 
allowed in the following judgment : — 

Decision of the Supreme Prize Court. 

By Order of His Imperial Majesty, the Supreme Prize Court, 
sitting on the 11th (24th) day of March 1909, and constituted 
as follows : — 

President - - The Minister of Marine, Rear- 

Admiral of His Majesty's 
Suite Voevodski ; 
Members of the Admiralty Admiral Pilkin, 
Council. Admiral De Livron, 

Vice-Admiral Gildebrandt, 
Vice-Admiral Skrydlov, 
Assistant Minister of Marine, 
Rear-Admiral Grigorovich ; 
Senators - - Privy Councillor Pribylski ; 

Privy Councillor Pushkin ; 
Member from the Ministry Privy Councillor Martens ; 

for Foreign Affairs, 
Acting Procurator - - Privy Councillor E. Steblin- 

Kamenski ; 
Acting Secretary - - Collegiate Councillor Speranski ; 

heard the claim of the Teshio 'Timber Trading Company for 
compensation for losses resulting from the sinking of the cargo 
on board the German steamship " Tetartos." 

After setting out the facts and decision of the Libau Prize 
Court in the case of the claim by the shipowners,® the judgment 
proceeds : — 

This decision of the Prize Court of the Port Emperor 
Alexander HI. of the 10th November 1906 was not appealed 
against by the parties and became binding. 

At a subsequent date the liquidator of the Teshio Timber 
Trading Company of Otaru presented a claim to the Prize Court 
for 45,053 roubles as compensation for the value of the cargo 
destroyed on the " Tetartos," which consisted of railway sleepers 
and beams. 

This claim was entered against the Russian Government on 
the 5th (18th) September 1907 for the recovery from the State 
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of the above-mentioned sum for the cargo, as having been 
sunk by order of the commander of the cruiser " Rion," and 
subsequently declared by the decision of the Prize Court of the 
10th November 1906 not to have consisted of contraband of 
war and not to be liable to condemnation. 

The Prize Court of the Port Emperor Alexander III., entirely 
composed of new members, examined this claim and by a 
decision given on the 17th October 1907 rejected it on the 
following grounds : — 

The Prize Court began by considering the question as to 
what importance should be attached to the decision of the Prize 
Court of the 10th November 1906. 

Taking into consideration (1) that the decision of the 10th 
November, was arrived at in respect of a claim made by another 
claimant, and therefore " conferred no rights on the claimant in 
the present case," and (2) that the former decision was not 
binding on the present Court, so as to curtail the exercise of 
its independent judgment in this case, which, although an 
analogous one, related to a claim by other parties, the Prize 
Court decided " not to be bound " by the decision of the 
10th November 1906. 

Having in this simple manner cut the Gordian knot of the 
irrevocable and binding power of judicial decisions which have 
become effective, the Prize Court commenced to reconsider all 
the circumstances under which the " Tetartos " was sunk with 
her cargo, and ended by completely overruling all the reasons 
advanced by the Prize Court in 1906 for deciding against the 
condemnation of the captured steamer and cargo. 

Without ordering a fresh examination of the handwriting 
of the word "Taku," the Prize Court declared it to be an 
" established " fact that the word " Taku " in both documents 
had been inserted at the time when the " Tetartos " was stopped 
by the " Rion," as otherwise the word " Taku " could not have 
been found written " in quite fresh ink." 

The Prize Court further directly reversed the finding in the 
earlier decision that the cargo of the " Tetartos " did not consist 
of contraband of war. 

In the opinion of the Prize Court the cargo of railway 
sleepers and beams was almost certainly not destined for ordinary 
commercial use. The depositions of the Chinese timber trading 
firms to the contrary were " not in conformity with facts and 
not of any importance." Consequently, in the opinion of the 
Court, the sleepers were intended for a railway and constituted 
contraband of war. Furthermore, the presence on board the 
"Tetartos" of six Japanese stevedores furnished grounds for 
presuming that these persons had "another special mission," 
which, however, " under the conditions existing at the time it 
was impossible to ascertain." But all these circumstances, taken 
together, and especially the mystery whieh could only have been 
necessary " if contraband were being carried to the enemy," 
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led the Prize Court to conclude that it "ought to find that the 
" ' Tetartos ' actually carried contraband of war for Japan, and 
" that therefore the present claim could not be allowed." 

Finally the Prize Court found that it was " obvious and 
irrefutable" that, since Japan did not acknowledge the 
neutrality of Chinese territory during the war, but used it 
as a base for military operations, Taku should not be 
reckoned as a neutral port, and that sleepers and beams sent 
there should be considered as destined for the enemy. Finally, 
even if the sleepers and beams were destined for Taku, that port 
appeared only as an " intermediate station " through which the 
enemy would receive this contraband of war. 

For the above reasons the Prize Court, in its decision of the 
17th October 1907, declared that the claim of the liquidator of 
the Teshio Timber Company of Otaru could not be allowed, 
and therefore dismissed the claim. 



Against this decision the liquidator of the Teshio Timber 
Company appealed to the Supreme Prize Court, contending that 
the decision was wrong for the following reasons : — 

In the first place, by the original decision of the 10th November 
1906, the steamer and cargo, being bound for a neutral port, were 
declared exempt from condemnation ; secondly, Prize Courts 
decide cases mero motu and are not obliged to wait for claims 
from any parties whatever, so that the Court was bound by law 
to decide, independently of any petitions, whether the " Tetartos " 
was liable to condemnation or not. Finally, if the first decision 
is binding only on the owners of the steamer which was seized 
and sunk, then the commander and crew of the cruiser " Rion " 
could bring a fresh action claiming prize money, and obtain a 
third decision in the case, which would be obviously absurd. 

For these reasons the liquidator of the Teshio Timber 
Company, Limited, petitioned the Supreme Prize Court as 
follows : — 

(1) to reverse the decision of the Prize Court of Port 

Alexander 111. given on the 17th October 1907 ; 

(2) to obtain the opinion of competent persons regarding 

the value of the cargo sunk on the " Tetartos " ; and 

(3) to award out of the funds of the State in favour of 

the Teshio Timber Company, of Otaru, the value of 
the sunken cargo to the extent of 39,578 roubles 
with interest from the 15th May 1905. 



Having at this sitting heard the opinion of the Acting 
Procurator and the arguments of the appellant, the Supreme 
Prize Court finds that the main question at issue is the judicial 
effect of the first decision of the 10th November 1906, and; the 
extent to which it was binding on the Prize Court summoned 
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in 1907 to decide the same case. There cannot be the slightest 
doubt that the first decision in the case of the sinking of the 
" Tetartos " was arrived at by a competent Court, and, not 
having been appealed against, acquired legal force. By virtue, 
however, of Article 893 of the Code of Civil Laws " a decision 
" which has attained legal force is binding not only on the 
" litigants but on the Court by which it was given, and also on 
" all other judicial and. official institutions and persons in 
" the Empire." This categorical provision by the legislature 
expresses an axiom of law accepted by the legislatures of all 
times and nations. Not only is it based upon a sense of the 
absolute necessity of establishing the stability of the laws of 
the State, but in an equal measure it satisfies the national 
conscience. In view of such an incontestable and fundamental 
rule of justice there cannot be the least doubt as to the binding 
character and validity of the decision of the Prize Court of the 
10th November 1906, in respect of all questions of legal rights 
or of fact which were submitted to its judgment. 

There cannot be the least doubt that the Court admitted 
not only the illegality of the sinking of the " Tetartos," but 
likewise the illegality of the sinking of the cargo that was 
on board her. Doubt may be expressed regarding the actual 
destination of the railway sleepers and beams, the significance 
of the fact that the word " Taku " was written in paler ink 
might have been disputed, but there is no possibility of disputing 
the fact that the Prize Court of the Port Emperor Alexander III., 
which decided this case in the year 1906 in the most positive 
manner, expressed its opinion in favour of admitting the innocent 
character of the cargo and of accepting the explanations of 
Captain Desler regarding the mercantile custom in Eastern 
Asiatic waters with regard to the order of filling in ships'' 
papers. 

These facts, confirmed in the most xinequivocal manner in 
the decision of the 10th November 1906, should not have been 
contradicted within a year by the same Court on the basis, not 
of new facts, but solely of its own hazardous arguments. In 
reality the. disputed question of the ink in which the word 
" Taku " had been written was decided in the year 1906 on the 
strength of a competent expert's examination before the Procu- 
rator of the St. Petersburg High Court of Justice. In 1907 the 
report of this examination is rejected solely on the strength of 
the testimony of directly interested parties. 

Taking all this into consideration, the Supreme Prize Court 
finds that the decision of the Prize Court of the 10th November 
1906, must be considered as a final judgment in the case of the 
claim of the Flensburg Steamship Company in respect of the 
condemnation and sinking of the " Tetartos " ; and as by that 
decision the fate of the steamer was held to be bound up with 
that of the cargo, and as the reasons in the case of the steamer 
also naturally applied to the cargo, the said decision has already 



The " Tetartos." 181 

settled the question as to whether this cargo was to be declared 
contraband of war or not, although the Prize Court in 1906 had 
to limit its final decision to the claim presented on behalf of the 
shipowners, and could not decide the question of the rights 
of the cargo owners. The Prize Court should in 1907 ' have 
restricted itself to the observance of the obligatory instructions 
contained in Article 893 of the Code of Civil Laws in relation 
to the claim of the owners of the cargo. 

From this point of view the decision of the Prize Court in 
1907 that the cargo consisted of contraband of war appears to 
be quite beside the mark. Moreover, in the strict sense of 
Article 12 (1) of the Regulations relating to Naval Prizes,® 
contraband of war on board a neutral merchant vessel is liable 
to condemnation only in the event of its being carried to the 
enemy or to an enemy port. In this fundamental principle of 
our prize regulations and of modern international law the 
decisions of the Supreme Prize Court in the cases of the 
"Allanton"t and the "Arabia "J effected no alteration. 

The Prize Court in 1906 was not in a position to hold, on 
the strength of the evidence produced, that the cargo of the 
" Tetartos " was destined to an enemy port or was being carried 
to the enemy. The same Prize Court had not before it in 
1907 any new evidence that might have shaken the conclusions 
expressed by the judicial authorities. If this latter Court found 
it possible to declare that the port of " Taku " was only an 
intermediate station for carrying the cargo of the " Tetartos " 
to the enemy, it did not produce any evidence for arriving at 
such a conclusion. By such a conclusion the so-called theory of 
" c ontinuous voya ge " was recognised for the first time by a 
Russian Court. The Supreme Prize Court cannot attach any 
importance to a theory which has never been sanctioned by 
Russia in international relations, and which throws open the 
door to all manner of arbitrary decisions. 

Whilst disagreeing with the main arguments and considera- 
tions in the decision of the Prize Court of the Port Emperor 
Alexander III., given on the 17th October 1907, the Supreme 
Prize Court adopts as well founded the reasons given in the 
decision of the Prize Court of the 10th November 1906 in 
support of the legality of the detention of the " Tetartos " by 
the cruiser " Rion." 

For the foregoing reasons the Supreme Prize Court decides : 
(1) that the cargo of the " Tetartos," the subject of this claim, 
was detained with due observance of the prescribed formalities 
and for sufficient reasons, but should subsequently have been 
released ; (2) that in view of the decision arrived at on the 
10th November 1906 by the Prize Court at Port Emperor 
Alexander HT., the appellant is entitled to compensation for 
losses to the value of the said cargo, not exceeding 39,578 roubles, 
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and lie is authorised to claim compensation for such losses in 
the manner prescribed in Articles 88 and 89 of the Regulations 
relating to Naval Prizes* ; and (3) that the decision of the Prize 
Court of the Port Emperor Alexander III., in so far as it differs 
from the present decision, must be reversed. 



The owners accordingly again presented a claim to the 
Libau Prize Court, upon which the following decision was 
given : — 

Decision of the Libau Prize Court. 

By Order of His Imperial Majesty, the Prize Court of the 
Port Emperor Alexander IE., sitting on the 18th November 
(1st December) 1909, composed of — 

President - - Colonel Stark ; 

Members — 

From the Ministry of Actual Councillor of State 

Foreign Affairs, Balas ; 

From the Ministry of Councillor of State Rotrofi ; 

Justice, 

From the Ministry of Post Captain Schmidt, Corn- 
Marine, mander Egorov ; 

Procurator - - State Councillor Felitsin ; 

Secretary - - Collegiate Registrar Kolner ; 

heard the claim of the Teshio Timber Company of Otaru for the 
recovery of losses amounting to 39,578 roubles for a cargo of 
railway sleepers and beams on board the steamship " Tetartos," 
destroyed on the 16th (29th) May 1905, in the Sea of Japan, by 
the Russian cruiser " Rion." 

The circumstances of the case were as follows : — 

On. the 15th (28th) May 1905, at 4 p.m., the Imperial 
Russian cruiser "Rion" stopped in the Sea of Japan, in 
latitude 36° 34' N.' and longitude 123° 11' E., the steamer 
" Tetartos" under the German flag, carrying to Taku, as stated 
in the bill of lading, 23,195 pieces of railway sleepers and 
1,140 beams consigned to the firm of Wilson & Co. 

After investigating all the circumstances attending the 
capture of the vessel, and inspecting the cargo on board, the 
commission appointed by the commander of the cruiser found 
the cargo to be contraband of war. This conclusion of the 
commission was confirmed by the commander of the " Rion," 
and on the morning of the 16th (29th) May the " Tetartos " was 
sunk with her cargo after the crew had been taken off. 

On the 14th (27th) April 1906, a petition on behalf of the 
Flensburg Steamship Company was presented to the Prize 
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Court at Port Emperor Alexander III. for reimbursement of the 
losses incurred by the sinking of the " Tetartos." 

On the 10th (23rd) November 1906, the Court gave judg- 
ment on this petition, holding that there were sufficient grounds 
for the detention of the " Tetartos " and that her capture must 
therefore be considered regular, but that as the suspicion of 
the commander of the " Rion " that the cargo had an enemy- 
destination, under which condition alone it could have been 
considered contraband of war, was not substantiated on further 
investigation by the Court, the neutral ship and her cargo 
should not have been condemned, but should have been released 
and restored to her owners. 

There was no appeal against this decision and it became 
binding on the 24th December (6th January) 1906. 

Relying on this decision of the Prize Court of the 10th (23rd) 
November 1906, the liquidator of the Teshio Timber Company 
of Otaru presented a claim on the 5th (18th) September 1907 
against the Russian Government for the recovery of the sum of 
45,053 roubles for the cargo sunk on board the " Tetartos " by 
order of the commander of the " Rion," on the groiind that it 
had been admitted by the decision of the Court not to be 
contraband of war and not to be liable to condemnation. 

This petition was considered by the Prize Court on the 
17th (30th) October 1907, when the Court found that the timber 
material was contraband of war on the ground that it was being- 
carried to and destined for the enemy via a neutral port, and 
therefore dismissed the claim. 

The claimant appealed against this decision to the Supreme 
Prize Court, which held, on the 11th (24th) March 1909 that the 
cargo of the " Tetartos " was duly detained with the observance 
of the prescribed conditions and on sufficient grounds, but should 
have subsequently been released, and in accordance with the 
decision of the Prize Court at Port Emperor Alexander III. given 
on the 10th (23rd) November 1906 admitted the right of the 
appellant to recover the value of the cargo to an amount not 
exceeding 39,578 roubles, and reserved to him the right to 
recover his losses in the manner prescribed by Articles 88 and 
89 of the Regulations relating to Naval Prizes.* The decision 
of the Prize Court of the Port Emperor Alexander JJI. was 
reversed in so far as it was inconsistent therewith. 

The Teshio Timber Company accordingly renewed their 
application for the payment of compensation for the cargo sunk 
to the amount of 39,578 roubles with interest from the 15th 
(28th) May 1905 to the day of payment, and presented a petition, 
to this effect to the Prize Court at Port Emperor Alexander Ill- 
dated the 1st (14th) July 1909. 
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In support of the application the following documents were 
submitted : — 

(1) Bills of lading showing that 23,195 sleepers and 

1,140 beams were loaded on board the "Tetartos"; 
these were corroborated by entries in the ship's 
manifest. 

(2) A protest of the master of the steamer, made on the 

15th (28th) June 1905, at Batavia before the 
Imperial German Consul General, from which it also 
appears that there were 23,195 railway sleepers and 
1,140 beams on board the steamer. 
'(3) Orders given by the Chinese timber traders Uan-Te 
and Ting-Tai to the Japanese firm Okura & Co. of 
Tientsin, showing that 1,140 beams and 23,195 
sleepers were altogether ordered at a price of $ 1 lie. 
per beam and $ 1 46c. per sleeper. 

(4) A certificate of the Chamber of Commerce at Hamburg 

that Japanese sleepers in May 1905 cost from 1 ' 20 
yen to 1 ' 30 yen each. 

(5) A certificate of the Tokio Chamber of Commerce to the 

effect that 1,140 beams were loaded on board the 
"Tetartos" and that such beams cost 42 sen per 
cubic foot. 

For the purpose of verifying the prices set out in the 
claimants' petition a valuation was made on the 10th (23rd) 
November 1909 by the Chief of the Technical Branch of the 
Board of the Chinese Railway, Actual Councillor of State 
Kruglikov, First Guild Merchant Pagels, who carries on a 
timber business at St. Petersburg, and Engineer Graap. 

After studying the documents, the experts declared that the 
price of one rouble per sleeper was not exaggerated, and that 
the price of 42 sen per cubic foot of beam was normal. They 
also declared that in a parcel of sleepers there is always a certain 
amount of brack, sometimes amounting to 2 or even 3 per cent, 
on a whole parcel. This brack, which is generally allowed in 
business, is generally accepted at a reduction on the contract 
price, and M. Kruglikov stated that in contracts for Japanese 
timber this reduction is taken at half the price of the timber 
delivered. This circumstance has been confirmed on official 
inquiry by the Board of the Chinese Railway Company in a 
communication addressed to the President of the Court dated 
the 11th (24th) November 1909. This reply shows also the 
•cost of the preparation of Japanese sleepers and beams in 1899 
and 1901. 

At the present sitting the claimants argued that the value of 
the sleepers must be determined according to the orders produced 
in the case at 1 dollar 17 cents per sleeper, and of the beams at 
42 sen per cubic foot, and that interest should be allowed from 
the date of the sinking of the cargo. 
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The Procurator- put the cost of sleepers at 90 copecks per 
sleeper, and pointed out the necessity of taking brack into 
account, reckoning the same at 3 per cent, on the whole parcel ; 
he reckoned 'the price of bracked sleepers at 45 copecks per 
sleeper. He made no objection to the value of the beams, given 
as 42 sen per cubic foot. With regard to interest, he maintained 
that such interest should be awarded from the date of filing the 
second claim. 

The claimants offered to admit 2 per cent, of brack on the 
whole parcel of sleepers, and a reduction in the case of brack, 
not of half the cost of the sleepers, but of 25 per cent. 

After hearing the parties and considering all the materials 
in the case, the Prize Court finds that the quantity of timber 
shown in the petition, namely, 23,195 sleepers and 1,140 beams, 
was actually on board the " Tetartos." As to the value of the 
sleepers and beams, the Court finds that the value of a sleeper 
was 1 rouble, and of a cubic foot of beam was 42 sen. As 
regards brack, the Court finds that this amounted to 3 per cent, 
of the whole parcel of sleepers, and that the cost of the bracked 
sleepers was 50 copecks per sleeper. The total value of the 
sleepers is placed at 22,847 roubles 50 copecks, and of the beams, 
reckoned in roubles (annex to Article 44 of the Code relating to 
Duties, ed. 1903), 12,615 roubles ; the value of the whole cargo 
is placed at 35,462 roubles 50 copecks. Interest is awarded at 
the rate of 6 per cent, per annum from the date of the presenta- 
tion of the first claim, i.e., from the 5th (18th) September 1907. 
The timber material on board the " Tetartos " might have been 
released and restored to the owners, if an application had been 
made at the time of the decision of the Prize Court which became 
binding on the 24th November (6th December) 1906, but as the 
application for the recovery of the value of the timber on board 
the " Tetartos " was made" on the 5th (18th) September 1907, it 
is from that date that the Court can reckon interest on the whole 
amount now awarded up till the day which the Ministry of 
Marine may appoint for payment. 

For the above reason the Prize Court awards out of the 
funds of the State on account of the Ministry of Marine, in 
favour of the Teshio Timber Company of Otaru, the sum of 
thirty-five thousand four hundred and sixty-two roubles fifty 
copecks (35,462 r. 50 cop.), with interest at 6 per cent, from the 
5th (18th) September 1907 to the date which may be appointed 
by the Ministiy of Marine for payment of the amount awarded. 
All the remaining claims are dismissed. 
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THE "CILURNUM." 

Neutral Ship — Cargo of cotton, beans, and antimony — Destination to enemy 
port — Contraband — Jettison of cargo by order of Naval Officer — Procedure 
justified. 

The " Cilurnum" was captured with a cargo including cotton, beans, and 
antimony for Kobe. The cotton, beans, and antimony were jettisoned by 
order of the commander of the cruiser. 

Held by the Libau Prize Court that the cargo in question was contraband 
and the action of the naval officer correct. 

The " Cilurnuin," a British vessel, was on a voyage from 
Shanghai to Kobe with a general cargo. 

On May 21st (June 3rd) 1905, in latitude 32° 21' N. and 
longitude 123° 38' E., she was detained by the Russian cruiser 
"Rion" and searched. Part of her cargo, consisting of 125 
bales of cotton, 411 bags of beans, and 12 cases of antimony, was 
pronounced to be contraband by a commission of three officers 
and with the approval of the captain of the " Rion " was destroyed. 

The case was submitted to the Libau Prize Court, but the 
owners of the cargo destroyed did not take part in the 
proceedings. 

The Court gave judgment declaring the cargo destroyed to 
be contraband and subject to condemnation. 

Decision of the Libau Prize Court. 

By order of His Imperial Majesty, the Prize Court at the 
Port of the Emperor Alexander III., on the 22nd of August 1906, 
composed of : — 

President - - Lieutenant-General Zelenoi ; 

Members of the Court — 
From the Department 

of Marine - - Captains Kuprianov, Kossovich ; 
From the Ministry of 

Justice - - State Councillor Trautscholdt ; 

From the Ministry of 

Foreign Affairs State Councillor Voeikov ; 

Procurator - Colonel Alabyshev ; 

Secretary - Titular Councillor Savositzki ; 

heard, in accordance with Articles 27 and 74 of the Regula- 
tions relating to Naval Prizes,® the case of the destruction, by 
the cruiser " Rion," of part of the cargo of the British steamer 
" Cilurnum." 

The following were the circumstances : — 
On the 21st May 1905 the Imperial Russian cruiser " Rion," 
being in latitude 32° 21' N. and in longitude 123° 38' E., 

* App. A. 
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detained the British steamer " Cilurmim," on a voyage from 
Shanghai to Kobe (Japan) with a cargo which included 125 bales 
of cotton, 411 bags of beans, and 12 cases of antimony. 

A commission of three officers from the " Rion " declared 
the above cargo to be contraband, and, as the proximity of 
Japanese cruisers and torpedo boats prevented the unloading 
of the cargo, the commission ordered its confiscation and 
destruction. This was carried out with the approval of the 
captain of the cruiser " Rion," who obtained the bill of lading 
from the master of the steamer. 

The action of the captain of the cruiser must be considered 
correct, as, under clauses 2 and 10 of Article 6 of the Imperial 
Order of the 14th February 1904,® and the Imperial Order of 
the 8th April 1904, | cotton, beans (as edible provisions), and 
antimony (as material used in the preparation of explosives) are 
contraband and subject to condemnation, under Article 12 (1) 
of the Naval Prize Regulations. + 

The removal of the cargo and its transport to the nearest 
port appeared to be impossible, as, according to the report of 
' the captain of the cruiser, dated the 6th July 1905, Japanese 
cruisers and torpedo boats were close to the place of capture. 
Further delay by the cruiser for the unloading of a considerable 
quantity of cargo would, therefore, have involved danger to 
the cruiser herself and have interfered with her operations. 

For these reasons the Prize Court, after hearing the report, 
of the Procurator, declares the above-mentioned 125 bales of 
cotton, 411 bags of beans, and the 12 cases of antimony to be 
contraband, and considers its confiscation to have been in order. 

*A PP . C. t App. E. % App. A. 
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THE "ST. KILDA." 

Neutral ship — Cargo of cotton, rice, flowr, cloth, &c. — Destination for enemy 
port — Detention — Destruction — Absolute contraband — Conditional contra- 
band — Consignment to Government contractors — Consignment to private 
parties — Meaning of the term " Naval Ports or Fortresses " — Carriage 
of mails — Basis of compensation — Claim for losses sustained by other 
parties — Power of attorney required or proof of assignment. 

The " St Kilda " was captured on a voyage to Kobe and Yokohama, 
carrying a cargo of cotton, hemp, rice, sugar, flour, zinc sheets, &c., and also 
mails, for Japan. She was captured by a Russian cruiser and sunk. It 
was proved that part of the rice was consigned to a Japanese firm who had 
advertised themselves as contractors to the Government, and the rest of 
the cargo was consigned to private parties. The correspondence could not 
affect the operations of the war. 

Held, by the Libau Prize Court, that the greater part of the cargo was 
conditional contraband. Although it had been proved to be consigned to 
private parties, the Court was not satisfied that it might not have been 
destined indirectly for the Japanese Government or its armed forces. 
The Court, therefore, condemned the ship and all her cargo and rejected 
all the claims for compensation. 

Held by the Supreme Prize Court that the cotton was absolute contra- 
band and that it and the rice consigned to Government contractors were 
liable to condemnation, but that the remainder of the cargo had been proved 
to be consigned to private parties and was therefore not liable to condemnation. 
As only 700 out of 5,000 tons of the cargo was contraband, the ship was not 
liable to condemnation. The expression " naval ports or fortresses " in 
relation to the destination of contraband, means places where military 
elements are concentrated exclusively, or where they predominate. 

Held, also, that as the ship had not been chartered for the purpose of 
carrying the correspondence, and as the latter could not affect the operations 
of the war, there was no ground for condemnation ; but that the finding of 
mails for Japan on board, coupled with the presence of rice consigned to 
enemy contractors, was sufficient reason for detaining the ship, and that 
compensation should consequently be made for the value of the ship and 
non-contraband goods destroyed, but not for consequential losses. 

Held, also, that a claim by one party for losses sustained by another 
cannot be entertained without a power of attorney or proof of assignment. 

The judgment of the Supreme Prize Court set out the 
circumstances of the capture of the " St. Kilda " as follows : — 

On the 22nd May (4th June), 1905, at 5 pm., the Russian 
cruiser " Dnieper " stopped the steamer " St. Kilda " by signal in 
latitude 23° 11' N. and longitude 115° 26' E. 50 miles from 
Hong Kong. The " St. Kilda " was flying the British flag. 

From the ship's papers and the master's statements it 
appeared that the " St. Kilda " was registered at the port of 
Liverpool, 2,268' 87 tons register, that she had on board a 
cargo consisting principally of cotton, rice, oil-cake, and 
sugar, of a total weight of 4,745 tons, and was on a voyage 
to the ports of Kobe and Yokohama. Seventy-eight bags and 
one case of mails addressed to Japan were also found on board. 
The Commission appointed by the commander of the " Dnieper," 
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basing their decision on the Imperial Orders of the 14th February' 3 
and 8th April, 1904,| pronounced the cargo of the " St. Kilda " 
to be unconditional contraband of war, as it consisted chiefly of 
articles of food and cotton, and came to the conclusion that the 
steamer was liable to detention and condemnation and must be 
sunk. The commander of the cruiser concurred in the opinion 
of the Commission, and on the 23rd May, 1905, at 10 a.m., the 
" St. Kilda " was sunk with her cargo by pyroxiline charges 
and gun fire, after the officers and crew, and the mails found on 
board, had been transferred to the cruiser. 



Petitions for compensation were presented to the Prize Court 
at Libau on April 14th, 1906, by the owners of the ship and by 
various persons interested in the cargo. 

On September 21st, 1906, the following interlocutory order 
was made by the Prize Court with regard to the claims of the 
shipowners. 

Interlocutory Order of the Libau Prize Court. 

The Prize Court of the Port Emperor Alexander III., 
constituted as follows : — 

President - - Lieutenant-General Zelenoi, 

Members - Captain Kossovich, 

State Councillor Ratkov (member 

of the District Court), 
State Councillor Yoeikov (from the 
Ministry of Foreign Affairs), 
Procurator - - Colonel Alabyshev, 
Secretary (Acting) - M. Kokizov, 
in the case of the claim of the British and Foreign Steam 
Navigation Company, Limited, for losses sustained in conse- 
quence of the sinking of the British steamer " St. Kilda," has 
decided — 

1. To add to the case the documents presented at the present 
session by the claimants' attorney. 

2. To grant the claimants a period of six weeks within 
which to present the insurance policy of the " St. Kilda " for 
1903, or the preceding years, or, in the event of this being 
impossible, authenticated copies or extracts from the books of 
the Insurance Company relating to the insurance in question. 

3. Upon presentation of the document mentioned in 
paragraph 2, to cause a valuation to be made by experts 
with reference to the items set forth in the petition of the 
claimants. 

4. To intrust the supervision of the valuation proceedings to 
Messrs. Trautscholdt and Koliankovski, members of the Court,. 

* App. C. t App. E. 
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leaving to them the selection of experts from amongst a number 
of persons named by the commander of the Port Emperor 
Alexander III. and by the Libau and Riga Exchange Committees. 

5. The Treasury to bear the costs of the valuation. 

6. In accordance with the petition of Captain Skalski, 
commander of the cruiser "Dnieper," which sank the "St. 
Kilda," to grant him one month in which to name witnesses 
who are able to give evidence as to the regularity of the capture 
and sinking of the " St. Kilda," with information as to their 
present address. Notice of this order to be sent to M. Georgiev, 
the attorney of Captain Skalski. 

7. Upon receiving the information mentioned in the 
preceding paragraph, to interrogate the witnesses referred to 
through the proper legal channels, and, in the event of the 
witnesses being in Libau, through M. Trautscholdt. 

8. The Treasury to bear the costs of the examination of the 
witnesses. 



The case came before the Libau Prize Court and the 
following decision condemning both ship and cargo was given 
on March 8th 1908. 



Decision of the Libau Prize Court. 

The 8th day of March, 1908. By order of His Imperial 
Majesty, the Prize Court of the Port lmperator Alexander III., 
constituted as follows : — 



President - - Major-General Alexandrov, 

Members of the Ministry Captains of the second rank 

of Marine, Ratkov and Egorov, 

Member of the Ministry for - Actual State Councillor Balas, 

Foreign Affairs, 
Member of the Ministry of Actual State Councillor 
Justice, Trautscholdt, 

with the Procurator Voevodski and Secretary Khoroshavin, 
heard the claims against the Russian Government for compen- 
sation for losses arising from the sinking of the steamer 
" St. Kilda" and the cargo on board. 

The circumstances of the case were as follows : — 
During the late war with Japan, on the 22nd May 1905, 
at 5 o'clock in the afternoon, the Russian cruiser " Dnieper " 
stopped the steamer " St. Kilda" by signal. The "St. Kilda" 
was flying the British flag and was stopped in latitude 22° 11' 
N. and longitude 115° 26' E. 50 miles from Hong Kong. 
From the ship's papers and the explanations obtained it was 
found that the steamer was the " St. Kilda," of Liverpool, 2,268-87 
tons register, carrying a cargo of the total weight of 4,745 tons, 
consisting principally of cotton, rice, oil-cake, and sugar and 
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was on a voyage to the Japanese ports of Kobe and Yokohama. 
On board the steamer there were also 78 bags and 1 case of mails 
addressed to Japan. The Commission appointed by the com- 
mander of the "Dnieper," basing its decision upon the 
Imperial Orders of the 14th February* and 8th April, 1904,| 
pronounced the cargo of the " St. Kilda " to be uncondi- 
tional contraband of war, as it consisted principally of food- 
stuffs and cotton, and came to the conclusion that the steamer 
was liable to detention and condemnation and must be sunk. 
The commander of the cruiser agreed with the decision of 
the Commission, and on the 23rd May, 1905, at 10 a.m. the 
" St. Kilda " was sunk with her cargo by means of explosives 
and gun fire. The mails on board the steamer and her officers 
and crew were transferred to the cruiser. 

Claims for losses sustained by the following parties and 
companies through the sinking of the " St. Kilda " and her 
cargo were presented in accordance with the Regulations 
relating to Naval Prizes, J through their attorney, Sworn Advocate 
Sheftel :— 

1. The British and Foreign Steamship Company, Limited, 
of Liverpool, as the owners of the " St. Kilda," for the sum of 
355,290 r. 74 c, or 37,399Z., based upon the following 
figures : — 

, £ s. d. 

(a) Value of the steamer built at 

Dumbarton in 1889 - 29,507 1 4 

(b) Loss of profits for one year, 

reckoning the same at 10 per 

cent, on the cost of building 2,950 14 

(c) Freight on cargo shipped at Hong 

Kong, deducting therefrom 

cost of unloading in Japan - 1,139 6 5 

(d) Deck stores (cables, paints, soap, 

tarpaulins) 

(e) Engine stores (oil, waste, &c.) 
(/) Cabin stores - 
{g) Provisions - 
(h) Cost of outfit for the voyage 
(i) Charts and instructions for 

navigation - 
(j) Coal supply at 15s. per ton 
(k) Wages of crew for six months 
(I) Personal claim of William 

James, master, for loss of 

effects - - - 20 

(m) Personal claim of K. Lilburn, 

second engineer - 6 10 

in) Repatriation of crew - 110 
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(o) Sundry expenses in connection 

with, repatriation 
(p) Insurance premium from the 24th 

February, 1905, for the year 
(q) Telegrams - 

(r) Various petty expenses, 

consultations with officials. 

expenses on journey, &c. - 370 5 9 

Total - - £37,399 6 



£ 


s. d. 


15 


5 


764 
20 


8 4 
5 10 



2. The New Zealand Insurance Company, of London, for 
305 bales of cotton of 400 lbs. each, valued at 2,482Z. 17s. Qd. 
These goods were shipped by the firm Kurrimboy-Ebrehim 
from Calcutta and transhipped at Hong Kong to the " St. 
Kilda " for conveyance to Kobe for the firm of Pabanei. The 
value was paid by the New Zealand Insurance Company to 
the firm of Pabanei, who assigned to the Insurance Company 
their right to compensation for losses resulting from the 
destruction of the goods. 

3. The British and Foreign Marine Insurance Company of 
Liverpool, for 132 bags of copra, valued at 191Z. 19s. 2d., 
shipped by the firm of Essacboy at Singapore and Hong Kong, 
and transhipped to the "St. Kilda" for conveyance to Yoko- 
hama. The value of these was paid to the firm of Essacboy, 
who assigned their rights in respect of these goods to the 
British and Foreign Company. 

4. The firm of Corns and Co., of London, for 434 bales of 
cotton, valued at 2,668£. 18s. 2d., shipped from Calcutta by the 
firm of Ralli, transhipped at Hong Kong, and destined for the 
Kobe branch of the London firm of Corns and Co. 

5. The mercantile house of Samuel, Samuel & Co. of London, 
for 125 bales of Indian hemp, in weight 400 lbs. each, valued at 
1,100L, shipped by Schrager Brothers at Calcutta, and tran- 
shipped at Hong Kong for conveyance to Kobe to the branch of 
the firm of Samuel, Samuel & Co. 

6. The firm of Bradley of Hong Kong, as holders of the 
bills of lading for rice, sugar, camphor, cinnabar, oil, bristles, 
and chairs, of a total value of 200,386 dol. 92 c, shipped by 
various parties and destined for Kobe and Yokohama. 

7. The same firm, as holders of bills of lading for rice 
and cane shipped by various parties for conveyance to Kobe 
and Yokohama, of the value of 129,860 dol. 6 c. 

8. The firm of Sassoon and Co., of Kobe, for 34 bales of Hesse 
cloth, valued at 561Z. 0s. 9d., shipped for the same firm. 

9. The firm of Hemmes and Co., of Kobe, for 10 bales of 
reed matting, valued at 166Z. 13s. 4d., shipped from Calcutta by 
the English firm of Davenport and Co. 
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10. The North China Insurance Company, of London, as 
having paid the insurance on 1,175 bags of rice, shipped fay 
the firm of Kung-Tai-Hong, and destined for the firm of Luen- 
Ching-Chin, valued at 7Q71. Is. 4d. 

11. The firm of Ataka and Co., for 662 bags of rice shipped 
for conveyance to Yokohama for the firm of Gamaguishi of 
Tokio, and 9 bales of zinc and 53 packages of cane shipped for 
conveyance to Kobe, valued at 5591. 5s. 

12. The firm of Mitsui-Bussan-Kaisha, for 1,029 bales of 
Bengal cotton, shipped by the firm of Ralli at Calcutta, and 
transhipped at Hong Kong for conveyance to Kobe, valued 
at 6,863i. 0s. 8d. 

13. The firm of Hang-Fath-Ching, for 475 bags of rice, 13 
bundles of zinc sheets, and 167 bags of flour, total value 
553Z. 2s., shipped for conveyance to Kobe for Hang-Chau-Fu. 

14. The firm of Seth, of Kobe, for 9,179 bags of oil-cake, 
valued at 41,174 rupees, shipped at Calcutta for that firm. 

15. The firm of Ming Ong and Co., for 20 cases of cinnabar 
and 1 case of ginseng, valued at 299 J. 4s. Id., shipped for con- 
veyance to that firm at Yokohama. 

16. The firm of Yu-Wo-Tai of Hong Kong, for 53 packages 
of old latten, 3 bags of lead, 4 bags of cordage, and 2 bags 
of old india-rubber, valued at 462L 4s., shipped to Yokohama, 
for the firm of Tong-Tung-Ten. 

17. The firm of Roberts and Harper of Melbourne for 25" 
bales of bags for flour, valued at 151L 7s. lid., shipped for 
that firm at Kobe. 

The total amount of the claims presented was 52,895L 
9s. 9d., 200,366 dol. 92 c. and 41,874 rupees, or, at the 
exchange of 6 r. 50 c, 1 r. 92 c, and 60 copecks, 1,161,363 r. 
73 c. 

The claimants relied on the following contentions : — 
The cargo of the " St. Kilda," when she was sunk off Hong 
Kong consisted of rice, cotton, zinc, medicaments, and seeds. 
None of these commodities belong to the category of goods 
unconditionally liable to condemnation, irrespective of the 
purpose for which they are intended. Foodstuffs and cotton f 
according to the Imperial Order of the 14th February 1904,* 
and to the decision of the Supreme Prize Court of the 7th 
May 1905 in the case of the "Calchas"| are deemed to be 
contraband of war only in the event of their being carried on 
account of the enemy or if they are destined for the enemy 
forces. In the present case, the ship's papers prove the innocent. 
character of the whole cargo ; a contraband destination has not, 
been proved in any way ; the whole cargo was carried on 
account of private parties, commercial firms, and merchants, 
and was addressed to private parties and firms, and in no case 
to the Japanese Government or its forces. The steamer was 

* App. C. t See above, p. 118. 
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■making her usual voyage for commercial purposes only, and no 
hostile feeling on the part of the shipowner or the master 
towards Russia has been established. Under such circum- 
stances, the decision that the cargo was contraband of war 
and the detention of the steamer were both irregular. Under 
Article 22 of the Regulations relating to Naval Prizes* captured 
vessels and cargoes are to be taken to Russian ports, and if there 
are no such ports close at hand, to the ports of an allied nation 
or to the Russian fleet. It is only in exceptional circumstances, 
as provided in Article 22 of the Regulations, that naval com- 
manders are allowed on their own responsibility to destroy or 
sink a captured vessel. There were no grounds in the present 
case for sinking the vessel, and the fact that the " Dnieper," 
after sinking the " St. Kilda," safely continued her voyage to 
European ports shows that she might have made the " St. Kilda " 
follow her or have directed her to a safe port. There was, 
therefore, no just cause for the destruction of this neutral 
steamer, sailing under the British flag with an ordinary peaceful 
cargo for peaceful inhabitants of Japan. 



In accordance with Article 60 of the Regulations relating 
to Naval Prizes,* Captain of the first rank Skalski, late com- 
mander of the " Dnieper," became one of the parties to the 
action. In his statement to the Prize Court he contended that 
the "St. Kilda" was one of the steamers employed in the 
organised delivery of contraband to Japan, principally from 
Hong Kong and Shanghai. The movement of the Russian 
squadron to the north made it possible that steamers carrying 
contraband of war might be met by cruisers. In consequence 
of this danger, there were several cases in which the crews of 
steamers refused to continue the voyage. Such a case occurred 
on board the " St. Kilda." As may be seen from a Singapore 
newspaper, the "Straits Times," in May 1905 an action was 
heard before the Shanghai Magistrate, entered by the master 
of the "St. Kilda," Robert Thomson, against the members of 
the crew on the ground of their having refused to proceed on 
the voyage, their motive for this refusal being that the steamer 
was engaged in the transport of contraband. The documents 
submitted by the attorney of the claimants in justification of the 
claims afford no proof that the cargo was intended for private 
individuals and for peaceful purposes, as the contractors of the 
Japanese Government could buy up goods in the market, and 
they might therefore subsequently have fallen into the hands of 
the enemy for the requirements of the army and fleet. Cotton, 
rice, and oil-cake, which appeared to be on board the " St. Kilda " 
to an amount exceeding half of the whole cargo, constitute, in 
accordance with the declaration of the Russian Government, 

* App. A. 
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unconditional contraband of war, the presence of which, was 
-sufficient ground for the condemnation of the prize. The taking 
•of the steamer to a port of an allied nation or to Libau was 
impossible, as the taking of prizes to foreign ports was pro- 
hibited, and no coal could be obtained either at Port Said or at 
any other port. Finally, amongst the correspondence captured 
on board the " St. Kilda " were discovered despatches from 
Japanese military attaches to the Japanese Government, the 
great importance of which was realized by the Ministry of 
Marine, and the presence of which in itself would have served 
■as lawful ground for the condemnation of the vessel. Captain 
of the first rank Skalski, on the strength of the foregoing 
contentions, asked that the "St. Kilda" and her cargo should 
be declared to be lawful prize, and her destruction, in view of 
±he impossibility of taking her to a port, to be regular. 



The Procurator of the Prize Court based his conclusions in 
favour of the regularity of the detention, condemnation and 
destruction of the " St. Kilda " on three grounds :■ — ■ 

1. According to Article 2 of the Regulations relating to 
Naval Prizes* merchant vessels of neutral nationality are liable 
to condemnation if caught in the act of carrying contraband of 
war to the enemy in quantity exceeding in bulk or in weight 
half of the whole cargo. The greater portion of the cargo of 
the " St. Kilda " consisted of food products, which by the 
Imperial Order| are declared to be contraband of war. The 
steamer was proceeding to the enemy ports of Kobe and Yoko- 
hama, and, therefore, there were lawful grounds for her detention 
and condemnation for carrying contraband of war. 

2. Without risk to the operations of war, and of recapture 
by the enemy, the captured steamer could not be taken to the 
nearest port, and therefore the captain of the " Dnieper " was 
justified in sinking her. 

3. There is no sufficient ground for holding that the cargo 
on board the " St. Kilda " was of a peaceful character, and not 
contraband of war. 



Ensign of the Fleet Domkin, attorney of Captain Skalski, 
explained that during the late war it was impossible to be 
guided exclusively by a ship's papers in deciding the question 
as to the detention and condemnation of vessels, as the circum- 
stances prevailing in time of war and the demand by Japan for 
goods which were contraband according to the declaration of 
the Russian Government greatly encouraged the falsification 
of ships' papers. The cargo of the "St. Kilda" was to a 
great extent contraband of war ; a portion of this cargo (cotton) 
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was consigned to Kobe, to the firm of Mitsui-Bussan-Kaisha, 
which made no secret of its relations with the Japanese Govern- 
ment, as it inserted advertisements in English journals, in 
which it styled itself a contractor for the Japanese army and 
navy. As proof of this circumstance the attorney produced to 
the Court a number of an English journal containing the 
advertisement of the said firm. On hoard the " St. Kilda " was 
discovered correspondence of the Japanese Government con- 
taining information of which the great importance was realized 
by the Ministry of Marine. Finally, the refusal of the crew 
of the " St. Kilda " to proceed on the voyage during which she 
was captured because of the contraband character of the cargo, 
together with all the foregoing conclusive evidence, justifies the 
detention and condemnation of the steamer. It was impossible 
to send her to Libau ; the quantity of coal on board was only 
one tenth of that which would have been required to reach 
Libau ; it was impossible to obtain coal or to take the steamer 
to a port of an allied nation ; the question as to whether the 
" Dnieper " should proceed to Russia or back to the East had 
not then been decided ; to leave the steamer with the cruiser 
would have endangered the latter and exposed the prize to the 
risk of recapture by the enemy, who, after the battle of Tsu-shima, 
might have directed all their forces in pursuit of the Russian 
cruisers. On the foregoing grounds the attorney of Captain 
Slcal ski asked that the action of the " Dnieper " in sinking the 
" St. Kilda" should be declared to be regular. 



The attorney of the claimants argued that the sinking 
of the " St. Kilda " was illegal. Under the Regulations 
relating to Naval Prizes* a vessel under a neutral flag 
cannot be sunk when captured at sea ; condemnation of such 
vessels, according to Article 27, nrast be carried out only 
on the decision of a Prize Court, whilst sinking, to which 
reference is made in Article 21, is applicable only to enemy 
vessels. The sinking of these latter vessels is, however, 
permissible only in exceptional cases, and in the presence of 
such circumstances as did not exist at the time when the 
" St. Kilda " was sunk. She might have been sent to the port 
of Saigon, belonging to an allied nation, instead of being sunk 
with her valuable cargo, which was of a perfectly innocent 
character, consigned to private parties and commercial firms, 
and furnished with all the necessary documents in proper order. 
Apart from the question of the sinking of the steamer, there 
were no grounds for detention or condemnation. She carried 
a cargo which, according to the Imperial Order, f and according 
to the decision of the Supreme Prize Court in the case of the 
"Arabia,":]: consisted of conditional contraband of war, and 

* App. A. f App. C. % See p. 42. 



The " St. Kilda." 197 

could only be deemed to be contraband of war if it were 
proved that it was destined for the requirements of the enemy 
Government, army or navy, forts, or contractors to the enemy 
Government. There was no evidence to this effect ; the whole 
cargo was destined for private parties and commercial firms, the 
relationship of which with the Japanese Government has in no 
way been established, and the possibility of the subsequent 
resale of the cargo, even to the Japanese Government, cannot 
be taken into account, as it is impossible to trace the ultimate 
purpose of any cargo. Again, the case in the Shanghai Court 
against some of the members of the crew of the " St. Kilda " 
for refusing to proceed on the voyage is no assistance to the 
captor, as it was acknowledged by that Court that there was 
no sufficient evidence to prove that the cargo was destined 
for the Japanese Government. Finally, the discovery of the 
mails on board the steamer, including correspondence of the 
Japanese Government with its diplomatic agents, is no ground 
for detention and condemnation, as neither the owner of 
the steamer nor the master can be held responsible for the 
contents of the mails, which they had no right to open, since 
the Government despatches were received on board with a mass 
of private correspondence. It is only in a limited sense that 
enemy mails can be admitted to be contraband of war, i.e., 
despatches and correspondence directed to the enemy com- 
manders and having immediate reference to the operations of 
war, not diplomatic correspondence, the contents of which up to 
the present have not been established. 



The Prize Court finds that the ship's papers of the 
" St. Kilda " were in order, and according to the statements 
made therein the cargo was addressed to private parties and 
commercial firms in Japan. The greater portion of the cargo 
consisted of goods which, according to the Imperial Order,® 
might be deemed to be contraband of war if they were intended 
for the requirements of the Japanese Government, army, navy, 
forts, agents, or contractors. Although, according to the docu- 
ments, this cargo was destined for private parties, nevertheless 
the Prize Court is not convinced that the Japanese Govern- 
ment or their agents or contractors were not to be the actual 
recipients of the cargo, through the firms and merchants to 
whom it was consigned, even if not direct from the steamer. 
The doubt as to the actual destination of the cargo of the 
" St. Kilda," which consisted partly of goods necessary for the 
maintenance of the army, and the information concerning 
the contraband character of the shipments given in the fore- 
going conclusions of the Procurator and the attorney of the late 
commander of the "Dneiper," leads the Court to hold that the 
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peaceful destination of the cargo of the " St f Kilda," has, not 
been proved. 

With, regard to the contention of the attorney of the 
claimants, that in any case the condemnation of a steamer 
under a neutral flag can only be carried into effect on the deci- 
sion of a Prize Court, and that the sinking of the " St. Kilda"" 
by order of a naval commander was therefore illegal, the Prize 
Court in view of Article 21 of the Regulations,* and also of 
Articles 18 and 19, in which mention is made of merchant 
.vessels irrespective of their flag, considers that, given the 
conditions referred to in Article 21, the sinking of a vessel is- 
admissible whether belonging to the enemy or a neutral. Such 
circumstances as the distance from ports to which the vessel 
could be taken, the risk of recapture by the enemy, and the 
difficulty of keeping the vessel without interfering with the 
operations of the cruiser, afforded sufficient grounds to justify 
the orders of the commander of the "Dnieper " for the sinking 
of the vessel. " . , 

The Prize Court, therefore, in view of Articles 11, 12,. 58 T 
70, and 75 of the Regulations relating to Naval Prizes,* 
holds that the " St. Kilda " was detained with due observance 
of the conditions stipulated in Articles 3, 5, and 15-17 of those 
Regulations. The steamer and the whole of the cargo are 
condemned as lawful prize ; the claims presented by the British 
and Foreign Steamship Company of Liverpool, the New Zealand 
Insurance Company of London, the British and Foreign Marine 
Insurance Company of Liverpool, the firm of Corns and Co., of 
London, the mercantile house of Samuel, Samuel and Co., of 
London, the firm of Bradley of Hong Kong, the firm of Sassoon 
and Co. of Kobe, Hemmes and Co. of Kobe, the North China 
Insurance Company of London, the firm of Ataka and Co., the 
firm of Mitsui-Bussan-Kaisha,. the firm of Hang-Fath-Ching, the 
firm of Seth of Kobe, the firm of Ming, Ong and Co., the firm 
of Yu-Wo-Tai of Hong Kong, and the firm of Roberts and 
Harper of Melbourne, are disallowed. 



The claimants appealed to the Supreme Prize Court from 
the above decision, and on 11th December 1908 the Supreme 
Prize Court gave judgment allowing the appeals except as to 
the cotton and the rice assigned to the firm of Mitsui-Bussan- 
Kaisha, and as to certain claims disallowed on technical grounds. 

Decision of the Supreme Prize Court. 

By order of His Imperial Majesty, the Supreme Prize Court* 
at a sitting held on the 11th day of December 1908, at which 
were present : — • 
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President - Minister of Marine., Adjutant- 

General Admiral Diekhoff ; 

Members of the Admiralty Admiral Pilkin, Admiral de 
Council, Livron, Vice-Admiral Hilde- 

brandt, Vice- Admiral Skry- 
dlov, Rear-Admiral Viren, 
Assistant Minister of Marine, 
Member of the suite of His 
Imperial Majesty, Rear- 
Admiral Voevodski ; 

Senators - Privy Councillor Pribylski, 

Privy Councillor Pushkin ; 

Member of the Ministry for 

Foreign Affairs - - Privy Councillor Martens ; 

Acting Procurator Privy Councillor E. Steblin- 

Kamenski ; 

Acting Secretary - Collegiate Councillor Spe- 

ranski ; 
heard the claims for compensation for losses suffered through 
the sinking of the British steamer " St. Kilda." 

The judgment then sets out the circumstances of the capture 
of the " St. Kilda " and the judgment of the Libau Prize Court, 
and proceeds : — 

The claimants presented an appeal against the above decision,, 
in which, after repeating the arguments used in the Court 
below, they requested that the decision of the Prize Court 
should be reversed, and that the claims should be allowed. 

The following documents were subsequently presented to 
the Supreme Prize Court : (1) a list of the packets addressed to 
the representatives of the Japanese Government, which were 
found amongst the mails captured on board the steamer ; (2) 
a translation of several Chinese letters with drafts ; (3) a map 
of Japan, published by the Welcome Society, proving that the 
ports of Kobe, Yokohama, and Yokosuka were included in the 
category of naval ports ; and (4) a translation of a letter 
addressed to Luen Ching Chin, accompanied by prices of 
goods and lists of prices and goods on which the insurance 
premium had been paid. Sworn Advocate Sheftel, in a petition 
submitted on the 9th December 1908 argued that the docu- 
ments produced were of little importance, and maintained that 
they did not prove that the cargo of the " St. Kilda" was not 
of an innocent character, that the ports of Kobe and Yokohama 
were commercial ports, and that the seizure of the mails on 
board did not and could not provide sufficient ground for the 
condemnation of the vessel. 

After hearing the Acting Procurator, Sworn Advocate 
Sheftel and the late commander of the cruiser "Dnieper," 
Post Captain Skalski, the Supreme Prize Court finds that, in 
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order to determine the appeal against the decision of the Prize 
Court, it is necessary first of all to decide whether the detention 
of the " St. Kilda " by the " Dnieper " was regular, and whether 
the steamer and the cargo on board were liable to condemnation 
or should have been released. 

It is clear from the evidence that amongst the cargo of this 
steamer there was a considerable quantity of cotton ; according 
to the Imperial Order of the 8th April 1904,® cotton is included 
in the articles deemed to be contraband of war. There were 
also 1913 packages of rice shipped by the firm of Mitsui-Bussan- 
Kaisha at Hong Kong to the same firm at Kobe, who are the 
contractors to the Japanese Ministry of Marine, and this fact 
furnished sufficient ground for supposing that it was of a 
contraband character. Lastly, the presence on board the 
steamer of the enemy's mails, as well as the aforesaid cargo, 
gave sufficient ground for the detention of the " St. Kilda." 
Consequently, the conclusion of the Prize Court on this point 
must be considered as regular. 

As regards her condemnation, under Article 11 (a) and (b) 
of the Regulations relating to Naval Prizes,"]" which alone can 
affect this case, the decision must depend upon the character of 
the cargo, which can be determined by considering whether the 
descriptions given in the claims are accurate. 

Proceeding, therefore, to the consideration of the claims under 
appeal the Supreme Prize Court finds it necessary to deal first 
with those which on account of their special nature stand out 
more prominently than the remainder, and therefore merit 
special consideration. 

These claims are the following : — 

1. So much of the claim of the British and Foreign Steam- 
ship Company, Limited, of Liverpool, as concerns the master, 
William Jones, and the Second Engineer, K. Lilburn : — In 
calculating the amount of compensation due for the sinking 
of the "St. Kilda," the Company amongst other items claims 
judgment for 261. Is. for the loss of the personal effects of 
the above-named persons. Under sections 2 and 14 of the 
Code of Civil Procedure, private persons and companies may 
enter claims to establish their rights either in person or through 
their attorneys, provided that in the latter case these attorneys 
are provided with due powers. The British and Foreign 
Steamship Company in presenting this claim did not produce 
such powers either from Jones or Lilburn, and therefore the 
Supreme Prize Court finds that in the absence of the requisite 
powers the claim made on behalf of the above-named two 
persons cannot be recognised. The refusal of the Prize Court 
to allow this claim was quite regular. 

2. So much of the claim of the firm of Bradley & Co. as 
relates to ten cases of mangan patty valued at 24 61. : — It appears 
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that the claim for the loss of cargo made by the firm of 
Bradley & Co. includes claims on behalf of many shippers of 
goods, and in support of them bills of lading were produced 
bearing indorsements to the effect that these shippers had 
assigned their rights to compensation for losses suffered by them 
to Bradley & Co. ; on the bill of lading, however, by which the 
ten cases of mangan patty had been shipped, there was no 
indorsement of assignment, and therefore the right of the firm 
of Bradley & Co. to present this claim has not been established, 
consequently the decision of the Prize Court condemning this 
cargo has not been appealed against by the party to whom it 
belonged, and must be confirmed. 

3. The appeal of the North China Insurance Company on 
behalf of the firm of Kun-Tai-Hong, who presented a claim 
for 1,175 bags of rice to the value of 7671. Is. id. :— The 
Supreme Prize Court observes from the materials before the 
Court that the claim was presented to the Prize Court through 
Attorney Sheftel, as the claim of the firm. The Prize Court, 
after finding that the claim of the firm of Kun-Tai-Hong could 
not be allowed, dealt with the claim again in its decision not 
as that of the claimants, but of the North China Insurance 
Company. Such a decision obviously could not be considered 
regular. A judicial body, in proceeding to consider a claim 
presented to it, is bound to consider it upon the footing on 
which it has been presented ; it has no right to replace the 
parties in the suit by other parties at its discretion without 
the consent of the parties interested declared in proper legal 
form. When once the claim was presented by the firm of 
Kun-Tai-Hong the Prize Court was bound to deal with it as 
the claim of this particular claimant, and had no right, because 
information had been obtained that a certain portion of this 
claim had been paid by the North China Insurance Company, 
to replace the claimant, i.e., the firm of Kun-Tai-Hong, by the 
North China Insurance Company, without a regular assignment 
to the latter of the right to appear in the present case. The 
Supreme Prize Court cannot entertain the appeal of the North 
China Insurance Company on behalf of the firm of Kun-Tai- 
Hong in respect of the claim for losses resulting from the 
sinking of the said 1,175 bags of rice. The decision of the 
Prize Court refusing to allow the claim must, however, be 
annulled. 

4. The claims of various parties for cotton destroyed must 
depend upon the question whether these goods were liable to 
condemnation, or whether they would have been entitled to be 
released. It is to be observed that in the first nine clauses of 
Article 6 of the Imperial Order of the 14th February 1904* are 
enumerated the various articles which are to be deemed to be 
contraband of war under all circumstances, and in clause 10 of 
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the same Article are enumerated other articles, principally rice 
and provisions, which are to be deemed to be contraband under 
certain conditions, such as if they be carried on account of, or. 
destined for, the enemy. According to this Article as interpreted 
by the Supreme Prize Court, the articles enumerated in the first 
nine clauses constitute unconditional contraband of war, in the 
sense that they are liable to condemnation under Articles 11-13 
of the Regulations relating to Naval Prizes* (vide para. 1 of 
the instructions to Commanders of war-ships contained in the 
Circular from the Ministry of Marine of the 28th February 1904, 
number 42), not only when they are carried to the enemy, but 
whenever they are destined for enemy ports, without regard -to 
the person to whom they may have been consigned. The 
articles referred to in clause 10 constitute conditional contraband 
of war, in the sense that they are liable to condemnation only 
if carried on account of, or destined for, the enemy and not for 
private persons. With regard to cotton in particular, it was 
declared to be contraband of war in the supplementary Imperial 
Order of the 8th April 1904,| which decreed " that cotton shall 
" be included amongst the articles declared in the Imperial 
" Order of the 14th February 1904J to be contraband of war." 
It follows as a matter of course that if it were intended to 
make clause 10 of the Imperial Order of the 14th February^ 
applicable to cotton it would have been so provided, but the 
text of the Imperial Order shows that no reservation has been 
made rendering the condemnation of cotton dependent on the 
persons for whom it is destined or the purpose for which it may 
be intended. The general rules (Articles 11-13 of the Regu- 
lations relating to Naval Prizes)* must, therefore, be applied 
to it, according to which articles declared to be contraband of 
war are liable to condemnation when they are carried to the 
* enemy or enemy ports, no matter for whom or for what purpose. 
Therefore cotton under the above Order is unconditional contra- 
band of war. 

For these reasons, the decision of the Prize Court condemning 
the cargo of cotton (1,989 bales), and refusing to allow the claim 
with regard to the same, is confirmed. 

5. With regard to the claim of the firm of Bradley & Co. for 
1,913 bags of rice shipped by order of the firm of Mitsui-Bussan- 
Kaisha of Kobe, it is to be observed that the rice would constitute 
contraband of war only if carried to the enemy government, and 
not to private parties. It was shipped by order of the firm of 
Mitsui-Bussan-Kaisha of Kobe, and was intended for the same 
firm. It appears from the advertisment in the English journal 
attached to the papers, and from inquiries instituted by the 
Ministry of Foreign Affairs in the case of the " Prinsesse Marie "§ 
that this firm is one of the largest contractors to the Japanese 
Government and its army and navy. The 1,913 bags of rice 
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were therefore carried on account of, and destined for, contractors 
to the Japanese Government, and are liable to condemnation. 

For these reasons the decision of the Prize Court condemning 
the 1,913 bags of rice, and rejecting the claims in respect of the 
same, is confirmed. 

In the appeals entered in respect of the rest of the cargo, the 
Supreme Prize Court finds, as stated above, that the articles 
referred to in Article 6, clause 10 of the Imperial Order of the 
14th February,* and rice and foodstuffs in particular, are 
contraband of war in this sense, that they are only liable to 
condemnation if carried on account of or intended for the 
enemy, and not for private parties. These cargoes were con- 
sidered by the Prize Court to be contraband of war and liable 
to condemnation only on account of the fact that, "although 
" this cargo was, according to the documents, destined for 
" private parties, the Prize Court is not convinced that the 
" Japanese Government, and their agents and contractors, 
" were not to be the actual recipients." The Supreme Prize 
Court has frequently explained, in the cases of the " Arabia ""J" 
and other ships, that in order to hold that goods which are 
conditional contraband of war are carried on account of, or 
destined for the enemy, it is not enough that there should be 
absence of proof of the impossibility of such carriage, but there" 
must be facts directly proving, or at least providing, sufficient 
grounds for suspecting, that the goods are so carried. 

In the present case the Prize Court, without advancing any 
facts itself, was guided by the evidence produced by the late 
commander of the cruiser " Dnieper," who referred to news- 
paper reports stating that some of the English crew of the 
" St. Kilda " refused to proceed with the voyage on the ground 
that the cargo was contraband of war, and were for this offence 
sentenced to imprisonment. Setting aside the fact that judicial 
decisions are based on evidence proved before the Court, and 
not on newspaper reports, which are very frequently incorrect, 
the information regarding the sentence inflicted on the members 
of the crew who refused to proceed on the voyage would rather 
indicate that their contention was groundless. This circum- 
stance can therefore have no serious influence on the case. 

Similarly the reference of the former commander of the 
cruiser to other cases, such as that of the " Scandia,"J where 
the documents found on board proved to be fictitious, is of no> 
importance. Beyond doubt documents are sometimes falsified, 
but those found on board the " St. Kilda " cannot be considered 
fictitious ; not only was no proof to this effect forthcoming, 
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X The " Scandia " was a German vessel which was seized in the Bed Sea 
in July 1904, but was released without the institution of proceedings in 
the Prize Court. 
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but a whole series of supplementary papers confirmed the 
contents of the ship's papers, and when the private correspondence 
of the agents of the firms found on board was opened, similar 
bills of lading addressed, to private firms were discovered, 
which corresponded with those captured on board the vessel, 
and with those subsequently presented by the owners. 

The former commander of the " Dnieper," in his report to 
the Supreme Prize Coiirt, attempted to refute the documentary 
evidence that the food-stuffs were being carried to private 
individuals and not to the enemy, by alluding to the character 
of the ports of destination of the cargo, Kobe and Yokohama, as 
naval ports. 

The Supreme Prize Court haa always recognised Kobe and 
Yokohama as commercial ports, being guided in this respect 
by well known facts and by the British Consular certificates, 
similar to those produced in the present case. 

The expression " naval ports or fortresses " implies a concen- 
tration of armed military forces, i.e., places where military 
elements are concentrated exclusively or where they predominate. 

The well-known publication " Navies and Naval Hand-Book 
for 1904," describes the ports of Yokohama and Kobe as 
" commercial ports, v and no evidence has been produced which 
would establish their transformation into naval ports with all 
the attendant consequences. 

It should also be borne in mind that the denial of any right 
to carry food supplies to Kobe and Yokohama would tend to 
the suspension during war time of their extensive peaceful 
and commercial operations, and of the rice trade in particular, 
mention of which is made in the said publication. 

For these reasons the necessary conclusion, based on the 
documents presented by the claimants, the genuineness of 
which there is no reason to doubt, is that the said cargo was 
consigned not to the enemy government or its armed forces, 
but to private persons and for peaceful purposes, and therefore 
should have been released, including the 1,175 bags of rice for 
which a claim on behalf of Kun-Tai-Hong was presented. As, 
however, the cargo was destroyed, the owners are entitled to be 
compensated for its value (Article 29 of the Regulations relating 
to Naval Prizes).* 

Similarly, under Articles 2, 12, 28, 29, and 74 of the Regu- 
lations relating to Naval Prizes,* all the merchandize which 
could under no circumstances be considered contraband of war 
should have been released. 



Turning next to the "St. Kilda" herself, the total amount of 
cargo liable to condemnation as contraband of war (1,989 bales 
of cotton and 1,913 bags of rice) did not exceed 700 tons, 
that is to say, it was less than half of the whole cargo, which 
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amounted to about 5,000 tons ; consequently, the ship was not 
liable to condemnation under the Regulations relating to Naval 
Prizes, Article 11.® 

It is true that under Article 7 of the Imperial Order of the 
14th February "f neutral vessels may, under certain circumstances, 
be seized and condemned when caught in the act of carrying 
enemy despatches and correspondence ; but the Supreme Prize 
Court, in its decision in the case of the " Calchas," £ has 
already declared that there are no sufficient grounds for con- 
demning a vessel when it is not chartered specially for the 
purpose of carrying the enemy correspondence, but is merely 
carrying mails from neutral ports to enemy ports in the course 
of its voyage, such mails being, moreover, in sealed bags, the 
contents of which could not be known, and a fortiori in cases 
where the enemy correspondence itself could not affect the 
military operations of the war. The correspondence on board 
the " St. Kilda," which is mentioned in the despatch of the 
Minister of Marine, was being carried under such conditions. 
From the minutes drawn up by the Commission which opened 
the bags, it appears that the greater part of the thirteen packets, 
seized came from Consuls in European ports ; five of the 
packets, addressed to Marshal the Marquis Yamagata, came from 
Tutikorin, in India, where there were neither Japanese nor 
Russian troops, and therefore their contents, even if of political and 
military importance in themselves, could not have an important 
bearing on the military operations of the late war, which was 
conducted at a considerable distance from India. 

Consequently, neither the " St. Kilda " herself, nor her 
cargo, with the exception of the parcels as to which a contrary 
decision has been given above, were liable to condemnation. 

As the decision of the Prize Court declared both the 
" St. Kilda" and her cargo to be liable to condemnation, and in 
conseqtience dismissed the claims for compensation for their 
destruction, this decision is as regards the main points wrong, 
and should be reversed. As the Prize Court did not touch upon 
the question of the amounts of the claims, and civil actions 
according to paragraph 2 of the Code of Civil Procedure must 
be heard by a Court of first instance subject to appeal, the 
Supreme Prize Court finds that both the British and Foreign 
Steamship Company, Limited, and the other appellants (who 
under the present decision are entitled to compensation for the 
actual value of the sunken cargo belonging to them, but not 
for such losses as might have been recovered if the detention of 
the "St. Kilda" had been declared irregular) should be em- 
powered, in conformity with Articles 29 of the Regulations 
relating to Naval Prizes* and 896 of the Code of Civil Pro- 
cedure, to prove the amount of the actual values as prescribed 
in Articles 88 and 89 of the Regulations by independent pro- 
ceedings distinct from the present appeal. 
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The decision of the Supreme Prize Court is therefore as 
fpllows : — 

1. The detention of the British steamer " St. Kilda " with her 
cargo was carried out in the prescribed order and on just grounds. 

2. The decision of the Prize Court in respect of the claim 
of the British and Foreign Steamship Company, Limited, of 
Liverpool, for the personal effects of William Jones, the master, 
and K. Lilburn, the second engineer, is confirmed. 

3. The decision of the Prize Court condemning the ten cases 
of mangan patty referred to in the claim brought forward by 
Bradley and Co., is left standing without consideration, and the 
decision of the Prize Court rejecting the claim is confirmed. 

4. The appeal of the North China Insurance Co., in respect 
of the application for compensation, is left without considera- 
tion, but the decision of the Prize Court disallowing the claim 
is annulled. 

5. The appeal against the decision of the Prize Court con- 
demning the cotton and the 1,913 bags of rice shipped by 
the firm of Mitsui-Bussan-Kaisha (claim of Bradley and Co.) 
is dismissed, and the rejection of the claims in connection with 
these goods is confirmed ; and 

6. The "St. Kilda," as well as the remainder of the cargo, 
for which claims have been presented, should have been re- 
leased, and the appellants in respect of these goods are entitled 
to compensation for the loss of the property destroyed. They 
may claim for these losses a sum not exceeding the amount 
already declared, as prescribed in Articles 88 and 89 of the 
Regulations relating to Naval Prizes.* The decision of the 
Prize Court in reference to these items is reversed. 



In accordance with the decision of the Supreme Court, the 
British and Foreign Steamship Company, Limited, presented a 
petition to the Libau Prize Court on May 8, 1909, praying for 
37.372L 18s. 2d. compensation for the "St. Kilda," with interest 
from the day on which she was sunk. On November 9, 1909, 
the Libau Prize Court gave judgment awarding 28,497Z. with 
interest at 6 per cent, from the day of the Company's first 
petition to the Prize Court, April 14, 1906. 

The owners of the cargo also presented claims on which 
decisions were given on the 20th February 1910 and the 
16th May 1910. 

The claim in the case of the ship and the claim of the 
British and Foreign Marine Insurance Co. are printed in full 
and the remainder abridged by the omission of identical 
passages and immaterial details. 
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Decision of the Libau Prize Court respecting the 
Compensation for the destruction of the Ship. 

By order of His Imperial Majesty, the Prize Court of the 
Port Imperator Alexander III., sitting on the 19th November, 
1909, and composed of — 

President - - Colonel Stark ; 

Member from the Ministry 

for Foreign Affairs Actual State Councillor Balas ; 
Member from the Ministry 

of Justice - State Councillor Trautscholdt ; 

Member from the Ministry 

of Marine - Captain of the 2nd rank 

Egorov ; 

Procurator - State Councillor Felitsin ; 

Secretary - Collegiate Registrar Kolner ; 

heard the claim of the British and Foreign Steamship Company, 
Limited, of Liverpool, for the recovery of the cost of the steamer 
" St Kilda," sunk on the 23rd May, 1905, in the Pacific Ocean, 
by the cruiser "Dnieper," and for losses arising therefrom. 

After the " St. Kilda," which was on a voyage under the 
British flag to the Japanese ports of Kobe and Yokohama, 
was sunk by the "Dnieper" on the 23rd May, 1905, about 
50 miles off Hong Kong, the owners of the steamer and of the 
cargo on board presented claims against the Russian Govern- 
ment before the Prize Court of the Port Imperator Alexander III. 
for the recovery of the cost of the property sunk and for losses 
arising therefrom. 

These claims were all dismissed by the Prize Court, which 
held* the capture and condemnation of the " St. Kilda " to 
be lawful. The decision of the Prize Court was reversed by 
the Supreme Prize Court, which in its decision of the 11th 
December, 1908,| found that although the detention of the 
" St. Kilda " was regular, yet the ship, as well as the greater 
portion of the cargo on board, should have been released, and 
therefore held that the parties who had suffered by the irregular 
condemnation were entitled to compensation for the value of 
the property sunk, and reserved to them the right to recover 
the amount of such compensation, not exceeding the sums pre- 
viously declared, as laid down by Articles 88 and 89 of the 
Regulations relating to Naval Prizes.^ 

In pursuance of the foregoing decision of the Supreme Prize 
Court, Sworn Advocate Sheftel, holding a valid power of 
attorney, on the 8th May. 1909, entered at the Prize Court of 
the Port Imperator Alexander III. a claim by the British and 
Foreign Steamship Company, Limited, of Liverpool, for the 

* See above, p. 190. f See above, p. 198. J App. -A-. 
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recovery of losses arising from the condemnation and sinking 
of the "St. Kilda," amounting to 37,3721. 18s. 2d., with interest 
from the day she was sunk, i.e., from the 23rd May 1905. 
The said amount was made up by the claimants in the following 



manner ; 



s. 



Cost of the steamer, built in the 

year 1899, deducting 4 per cent, for 

depreciation from the amount of the 

original cost, including certain 

additional alterations, 35,618Z. - 29,507 1 4 
Amount paid for the transfer to the 

claimants of the contract for 

building the steamer* - - 3,160 

Various expenses in connection with 

the building of the " St. Kilda," and 

interest on the capital expended - 826 14 

Loss of earnings for one year owing to 

the sinking of the steamer, calcula- 
ting the same at 10 per cent, of the 

value - 2,950 14 

Loss of freight on goods shipped at 

Hong Kong, deducting cost of 

discharge 
Deck stores (rope, paint, tarpaulin) 
Engine-room stores (oil, waste, &c.) - 
Cabin stores - 

Provisions - 

Nautical charts and guides for 

navigation 
Coal, 450 tons at 15s. per ton 
Expenses in preparing for sea 
Wages of crew for six months, at 

1891. 10s. per month 
Cost of repatriation of crew 
Sundry expenses before sailing 
Telegrams and cablegrams 
Insurance for one year from February 

24, 1909 - 764 8 4 

Various petty expenses, commission, 

postal, telegraph, travelling - 370 5 9 

Total - £37,372 18 2 



1,139 6 

301 15 

101 4 

30 

225 1 


5 

8 
4 




85 16 
337 10 
276 14 


2 

4 


1,137 

110 

15 5 

20 5 








10 



To verify the value of the steamer and her fittings, as; 
shown by the claimants, the Prize Court called for the opinion 

* The " St. Kilda " was purchased by the claimants while under con- 
struction ; this item represents the amount paid by them to the person for 
whom she was being built. 
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of the following experts : — The Chief Engineer and the ship- 
builder of the Port Imperator Alexander III., Colonels Shilov 
and Shvedov, and Captain Lindeman of the merchant service. 
After acquainting themselves with the drawings and technical 
description of the steamer, her specification, the contract for 
her construction, insurance policies and accounts for building, 
they found that the original cost of building the steamer was, 
as stated by the claimants, 35,240L, and with additional 
alterations a total of 35,618Z., and that deducting 4 per cent, 
for depreciation of the steamer, built in 1899, her value at the 
moment she was sunk would amount to 28,460£. As regards 
the other property, such as nautical charts and books, deck, 
engine-room and cabin stores, provisions and coal, they held 
that such stores and fittings might have been on board the 
steamer in quantity and value as stated by the claimants. 
Expenditure on preparation for sea might possibly have been 
made, but it was impossible to determine the amount in the 
absence of details. 



At the sitting of the Court, Sworn Advocate Sheftel 
supported the claim for the sum named, whilst the Procurator 
urged that the claim should only be allowed to the extent of the 
original cost of the steamer determined by the experts at 35,6181., 
less 4 per cent, for depreciation from the time she was built to 
the time she was sunk, i.e., for a period of six years, three 
months, and ten days, and adding the cost of provisions 2251., 
and coal 337Z., with interest from the day the second claim was 
put forward by the claimants. 



Admitting that the detention of the " St. Kilda " was regular, 
the Prize Court finds that in virtue of Articles 29 and 30 of the 
Regulations relating to Naval Prizes* and in accordance with 
the decision of the Supreme Prize Court of the 11th December, 
1906,1 it is only for the property destroyed that the claimants 
are entitled to compensation, and therefore all such items as 
do not go to ! make up the equivalent of the destroyed property, 
but represent compensation for losses arising from the sinking 
of the steamer, must be disallowed. The items which must be 
disallowed are : — 

1. 3,160L paid by the claimants for the contract for the 
" St. Kilda," which had been ordered for other parties, being 
a sum which the claimants expended on the steamer over and 
above the actual cost of her construction. 

feg 2. 826J. for various expenses not more definitely specified 
by the claimants, in connection with the construction, and 
interest on the capital expended. 

* App. A. t See above, p. 198. 
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3. 2 ; 950Z. for the loss of a year's earnings. 

4. 1,139£. for loss of freight on goods shipped at Hong 
Kong. 

5. 276L for expenses in preparing for sea. 

6. 1.137Z. paid to the crew as wages in advance. 

7. 140Z. for expenses in repatriation of the crew. 

8. 151. petty expenses before sailing. 

9. 201. paid for telegrams and cablegrams. 

10. 370L for various petty expenses after the steamer was 
sunk. 

The following claims must also be dismissed ; 30U. for deck 
stores (rope, tarpaulin), 30Z. for cabin stores, and 851. for nautical 
charts and navigation guides, as these items concern the original 
fitting out of the steamer, and would be included in the cost of 
her construction. 

After deducting the foregoing sums, the claimants are 
entitled to compensation for the property destroyed as follows : — 

1. The cost of the construction of the steamer as verified by 
experts, viz. : — 35,618L, less 4 per cent, for depreciation, during 
the period from the 24th February 1899, to the 5th June 1905 
(new style), i.e., for six years, three months, and eleven days, 
8,548Z., so that the value of the steamer when she was sunk must 
be fixed at 27,070Z. 

2. 764Z. expended for insurance of the steamer for one year 
commencing from the 24th February 1905, because by the 
insurance of the steamer her value was increased by the amount 
of the premium during the whole of the period for which the 
premium was paid. 

3. 1011., 2251., 3371., the value of the engine-room stores 
(ootton-waste, oil, &c), provisions and coal, as they represent 
materials without which the steamer could not have put to sea, 
and according to the experts, there seems to be no reason to 
question either their presence on board or the value placed upon 
them. 

The total, therefore, for which claimant is entitled to 
judgment is 28,497Z., amounting, on conversion into Russian 
currency in accordance with the annex to Article 44 of the Code 
relating to Duties, taking the rouble at 25 " 37 pence, to 269,581 
roubles. 

Turning to the examination of the claimants' application for 
the payment of interest from the day the steamer was sunk, 
May 23rd, 1905, it is to be observed that if. it is right that the 
principal claim should be satisfied, judgment should also be 
given in favour of the claimants for interest on the amount, 
as compensation for deferred payment. But the commence- 
ment of the period during which payment has been deferred, 
and consequently the commencement of reckoning the interest, 
must be, not the day the steamer was sunk, but the time 
when the original claim for compensation was presented, 
i.e., the 14-th April 1906. The Government is only obliged to 
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compensate the claimant for loss in the event of his making 
application for it (Article 88 of the Regulations relating to 
Naval Prizes®), and therefore cannot be obliged to pay interest 
for the period during which the claimant had not presented his 
claim for compensation, and the duration of which depended 
entirely upon himself. The ending of the period for reckoning 
interest is the day of payment, fixed by the Ministry of Marine. 

On the foregoing grounds, the Prize Court, in accordance 
with Article 89 of the Regulations relating to Naval Prizes,* 
awards out of the funds of the Government, on account of the 
Ministry of Marine, to the British and Foreign Steamship 
Company, Limited, of Liverpool, the sum of 269,581 roubles, 
with 6 per cent, interest from the 14th April 1906, to the day 
which the Ministry of Marine will fix for payment of the amount 
awarded. The remainder of the claim is dismissed. 



Claims of the British and Foreign Marine Insurance 

Company.")" 

By Order of His Imperial Majesty, the Prize Court of Port 
Emperor Alexander III. sitting on the 20th February (5th March) 
1910, and composed of — 

President - - - Colonel Stark ; 

Member from the Ministry of Actual Councillor of State 

Foreign Affairs, Balas ; 

Member from the Ministry of Actual Councillor of State 

Justice, Trautscholdt ; 

Member from the Ministry of Commander Egorov i 

Marine, 

Procurator - Actual Councillor of State" 

Felitsin ; 

Secretary - - - - Collegiate Registrar Kolner ; 

heard the claim of the British and Foreign Marine Insurance 
Company, of Liverpool, against the Russian Government for the 
recovery of the sum of 1,900 East Indian dollars,, or 1,842 roubles 
60 copecks, the value of a consignment of copra sunk on the 
22nd May (4th June) 1905, on board the British steamer 
" St. Kilda," by the cruiser " Dnieper " of the Imperial Russian 
Navy. 

By the decision of the Supreme Prize Court of the 11th (24th) 
December 1908, the owners of the cargo on board the " St. Kilda " 
sunk by the " Dnieper," near Hong Kong, were adjudged to 
have the right to recover the value of the property sunk. 
Accordingly, on the 23rd October (5th November) 1909, Sworn 

* App. A. 

t The first of these claims is printed in full; the remainder are abridged. 

o 2 
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Advocate Sheftel, acting under a power of .attorney from the 
British and Foreign Marine Insurance Company, of Liverpool, 
presented to the Prize Court of Port Emperor Alexander III. a 
claim for the sum of 1,842 roubles 60 copecks, representing, 
according to his reckoning, the value of 132 bags of copra, sunk 
with the "St. Kilda." This cargo, despatched by the firm 
of A. M. Essacboy, of Singapore, and transhipped to the 
" St. Kilda " at Hong Kong, was destined for Yokohama, as 
shown by bill of lading dated June 2nd, 1905. It was insured 
by the British and Foreign Marine Insurance Company, of 
Liverpool, under a policy dated May 16th, 1905, for the sum of 
1,900 dollars. This sum was paid to the owners of the goods 
by the Company, who took over all rights in respect of the 
goods. In the above amount were included : value of the goods 
prior to their being loaded on board steamer, 1,526.04 dollars, 
invoice charges for freight, insurance and loading, 275 . 93 dollars ; 
and anticipated trade profits to the owner of the goods, 98.03 
•dollars. 

In support of the claim were produced : — bill of lading 
for 132 bags of copra, shipped on the 18th April 1905, by A. M. 
Essacboy, of Singapore, on board the "Lightning"; bill of 
lading dated the 2nd June 1905, for transhipment of these 
goods at Hong Kong to the " St. Kilda " for shipment to Yoko- 
hama ; invoice for the same goods endorsed by A. M. Essacboy ; 
policy of the British and Foreign Marine Insurance Company 
insuring the goods for the sum of 1,900 dollars during the 
voyage to Yokohama ; and a receipt dated 16th November 1905 
by A. M. Essacboy, for the amount of insurance, 1,900 dollars. 

For the purpose of verifying the value of the cargo of copra,, 
the Prize Court called for the opinion of competent persons, 
viz. : chemists and local merchants, who explained that copra 
is a partly manufactured article obtained from the kernel of the 
cocoanut, and Bold in bags of _ 5 poods; the average price 
of copra in Europe in 1905 was 3 roubles per pood, and 
therefore the whole cargo of copra, amounting to 660 poods, 
may have cost about 1,980 roubles. 

At the sitting of the Court the claimants' attorney supported 
the claim for the sum of 1,842 dollars and interest from the 
date when the cargo was sunk. 

The Procurator of the Court, however, was of opinion that 
it would be proper to award the claimants the actual value 
of the cargo — 1,353 roubles, exclusive of invoice charges and 
trade profits, and that interest should be reckoned from the 
11th (24th) December 1908, i.e., the date of the decision of 
the Supreme Prize Court recognizing that the claimants were 
entitled to compensation for the value of the cargo sunk. 

Having examined the case and heard the arguments the 
Prize Court finds that the documents produced and the informa- 
tion contained in the manifest of the " St. Kilda " afford 
sufficient proof that the 132 bags of copra were on board the 
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St. Kilda " and that this cargo belonged to the firm of 
A. M. Essacboy, and that as the owners have assigned their 
rights to the 'British and Foreign Insurance Company, of 
Liverpool, that Company, having paid compensation for the 
goods sunk, must be recognized as being entitled to claim 
compensation for losses incurred by them. In view o£ this, 
the Company, by virtue of Article 29 of the Regulations 
relating to Naval Prizes* and of the decision of the Supreme 
Prize Court, must be compensated for the value of the destroyed 
cargo. Taking into consideration the conclusion of competent 
persons, it must be admitted that the price shown by the 
claimants for the 132 bags of copra — 1,526.04 East Indian dollars 
— has not been exaggerated. To this amount must be added 
also the invoice charges 275.93 dollars as constituting part 
of the value of the goods after loading the same on board ship, 
and the claimants must therefore be awarded a total sum of 
1,802 dollars, or, on conversion into Russian currency, in 
accordance with Annex to Article 44 of the Code relating 
to Duties (reckoning 1 dollar to be equal to 22^ pence), 
1,598 roubles. 

The claimants' application to be awarded trade profits of 
which they were deprived owing .to the loss of the cargo, i.e.,. 
the profits which they would have made had the goods reached 
their destination, cannot be granted, as the detention of the 
" St. Kilda " having been found to be regular, compensation 
for losses incurred, according to Article 30 of the Regulations 
relating to Naval Prizes,* is not admissible. 

Finally, as regards interest, the Prize Court finds that 
interest, representing compensation as established by law for 
deferred payment of sums due, must be awarded to the claimants, 
but the commencement of the period during which payment 
was deferred, and consequently the commencement of reckoning 
the interest must be, not the date when the steamer was sunk, 
but the date of filing the original claim for compensation, i.e., 
the 14th (27th) April 1906, as the Russian Government, being, 
according to Article 88 of the Regulations relating to Naval 
Prizes,* obliged to compensate the claimants for losses only 
when they claim the sum, is not bound to pay interest for the 
time during which the claimants made no demand for com- 
pensation for losses, as the duration of this time depended 
exclusively upon the claimants. The date on which interest 
shall terminate must be reckoned as the day appointed by the 
Ministry of Marine for payment of the amount awarded by this 
decision. 

On these grounds the Prize Court, in the manner prescribed 
by Article 89 of the Regulations relating to Naval Prizes,* 
determines to award out of the funds of the State, on account 

* App. A. 
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of the Ministry of Marine', in favour of the British and Foreign 
Marine Insurance Company, of Liverpool, the sum of. one 
thousand five hundred and ninety eight roubles (1,598 roubles) 
and4nterest at 6 per cent.'per annum from the 14th (27th). April, 
1906, to the date which the Ministry of Marine shall appoint 
for payment of the sum awarded. 
The rest of the claim is dismissed. 
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Claim of the Firm of Samuel, Samuel & Co., of Kobe. 

This was a claim presented on the 4th (17th) October for the 
sum of 10,450 roubles, the value of 249 bales of Indian hemp 
which belonged to the claimants, and were sunk with the 
" St. Kilda." The following amounts were comprised in the 
said sum : the value of the parcel before it was shipped on the 
steamer, 11,454 rupees ; expenses incidental to shipment (dues, 
freight, &c), 1,535 rupees ; and profits which would have accrued 
to the owners, 3,598 rupees. Apart from this the claimants 
asked for interest on the claim from the date of the sinking of 
the cargo, i.e., from the. 22nd May 1905. 

In support of the claim, reference was made to the manifest 
of the " St. Kilda," and there were produced two bills of lading 
and two invoices for 124 and 125 bales of Indian hemp weighing 
400 English, pounds each. In order to verify the quantity 
and cost of the parcel the Prize Court consulted a Libau 
merchant, Kornguber, who, having obtained information in 
Berlin and Riga regarding the price of Indian hemp in the 
year 1905, stated that in his opinion the claimants' cargo, 
which weighed 2,763 poods, cost 7,349 roubles without incidental 
expenses. 

The Procurator of the Court expressed his opinion that the 
claimants should be awarded only the actual value, amounting 
to 7,078 roubles 57 cop., and that the incidental expenses and 
loss of profits should not be allowed, and that interest should be 
Teckoned from the 11th December 1908, i.e., from the date the 
Supreme Prize Court gave the decision admitting the claimants' 
• title to compensation. 

: The Prize Court awarded the actual value of the cargo as 
determined by the purchase price in the East Indies, with the 
addition of the expenses of shipment to Kobe. The claim for 
compensation for the loss of commercial profit, i.e., the profit 
which would have been made if the cargo had been delivered at 
Kobe and had not been sunk, was rejected on the ground that 
the Supreme Prize Court having declared the detention of the 
"St. Kilda "to have been in order, according to Articles 29 
and 30 of the Regulations relating to Naval Prizes,'* damages 
were not recoverable. The claimants were therefore awarded 
a sum of 12,989 rupees, or, converted into Russian currency 
under Article 44 of the Code relating to Duties, 8,183 roubles, 
with interest at 6 per cent, per annum from the 14th (27th) 
April 1906 to the date appointed by the Ministry of Marine for 
the payment of the sum awarded. 

* App. A. 
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Claim of the Firm of Hang-Fath-Ching of Victoria and of 
the Yang-Tsze Insurance Association. 

,- This was a claim presented on the 4th (17th) October 1909, 
lor the sum of 5,254 roubles, the value of the following pro- 
perty belonging to the firm of Hang-Fath-Ching and sunk 
with the "St. Kilda"; 475 bags of rice, 13 bundles of zinc 
sheets, and 167 bags of tapioca flour, shipped by the said 
firm at Hong Kong for Kobe. The sum claimed included the 
following: value of the rice, 3254,11; of the flour, 1222,90; 
and zinc sheets, 328,81 East Indian dollars ; total value of all 
goods before shipment, 4804,82, and incidental expenses (freight, 
insurance, &c.) 613,48 ; aggregate value of the goods sunk, 
5418,30 East Indian dollars. The cargo was insured by the 
.Yang-Tsze Insurance Company under a policy of the 31st May 
.1905 (New Style), for the sxim of 3,000 dollars, which was paid in 
full to the firm of Hang-Fath-Ching, and the latter assigned to 
the insurers all rights to compensation for the value of the cargo. 

In view of this the claimants' attorney asked that the sum 
claimed should be awarded in one sum to one of the claimants, 
or in separate amounts to each of them in proportion to the sum 
paid by the Insurance Company to the firm. 

In support of the claim were presented : bill of lading for 
the cargo shipped on the " St. Kilda," invoices, insurance policy, 
and the contract executed between the firm and the Insurance 
Company, according to which the firm assigned to the Insurance 
Jompany all their rights to receive from the Russian Govern- 
ment compensation for the value of the cargo destroyed, 
amounting to 5,418 dollars, and the Insurance Company bound 
itself, in the event of the receipt of this compensation, to pay to 
the firm of Hang-Fath-Ching the 2,418 dollars over the 3,000 
dollars paid on the policy. 

In order to verify the value of the goods, the Prize Court 
.;, consulted Michelson and Freiman, Libau merchants, who stated 
that the value of the zinc sheets and tapioca flour as shown by 
the claimants was not exaggerated. With regard to the rice the 
merchant Freiman reported that in 1905 the price of East Indian 
unpolished rice would be from 25 to 30 per cent, lower than the 
Hamburg prices, and would come to about 1 rouble 07 cop. per 
pood. 

With regard to the valuation of the cargo, the Prize Court 
decided to pay compensation for the tapioca flour and the zinc 
sheets at the rate quoted in the claim. With respect, however, 
to the rice the Court considered the valuation as made by the 
expert to be exaggerated, and, on the basis of information in its 
possession as to the prices of rice as declared by various cargo 
owners in the case of the sinking of the " Ikhona,"" :;: " the Court 

* See pp. 260 et seq. 
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decided, to take the average of the prices given, i.e., the average 
of 82, 86, 90 and 80 copecks per pood, i.e., 85 cop. per pood. 
At this rate of valuation the cost of 70,323 catty of rice, 
which, reckoning a catty as the equivalent of 59 kilogrammes 
(see Encyc, Dictionary), and a. kilogramme at 2.44funts, was 
equal to 2,531 poods, amounted to 2,150 rs. 

On these grounds the Prize Court awarded out of the funds 
of the State, on account of the Ministry of Marine, in favour of 
the Yang-Tsze Insurance Company, the sum of four thousand 
and sixty one roubles (4,061 r.) with interest at 6 per cent,, per 
annum from the 14th (27th) April 1906 to the date appointed by 
the Ministry of Marine for the payment of the sum awarded. 
The rest of the claim was dismissed. 
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Claim of the Firm Yu-Wo-Tai and the Yang-Tsze 
Insurance Company.® 

This was a claim presented on the 4th (17th) October 1909, 
by the firm Yu-Wo-Tai, of Victoria, and the Yang-Tsze Insurance 
Company, of Hong Kong, for the sum of 4,527 East Indian 
dollars, or 4,390 roubles, as the value of 52 bags of old latten, 
3 bags of lead, 4 bags of old cables, and 2 bags of india rubber, 
belonging to the firm of Yu-Wo-Tai. This amount included 
the value of the goods, 4,248 . 37 dollars, and 279 . 58 dollars 
invoice charges, such as freight, insurance, loading, packing, 
&c. This cargo was insured in the Yang-Tsze Insurance 
Company for 3,000 dollars, which sum was paid in full to the 
firm of Yu-Wo-Tai, who assigned to the Company all their rights 
to receive compensation for the value of the property sunk from 
the Russian Government. 

In order to verify the quantity and value of the cargo, the 
Prize Court consulted as an expert the Libau merchant Michelson, 
who, on valuing the cargo according to prices which ruled in 
1905 in Europe, pointed out that the 53 bags of old latten, 
weighing 106 J pikuls, or 385 poods, must have cost 4,620 roubles ; 
the old lead, weighing 3.02 pikuls, or 11 poods, 27 roubles 
50 copecks ; 4 pikuls, or 14 poods of old india rubber, 210 roubles ; 
and 8 pikuls, or 29 poods of old cables, 58 roubles ; a total for 
the whole cargo of 4,915 roubles 50 cop. 

The Procurator was of the opinion that the claimants should 
be awarded the actual value of the goods exclusive of invoice 
charges, but with interest reckoned from the 11th (24th) 
December 1908, that is from the date when the Supreme Prize 
Court decided in favour of the right of the claimants to com- 
pensation. 

In view of the fact that the value of the cargo as shown by 
the expert exceeded the amount claimed, based upon European 
prices, the Prize Court held that it would be more correct to 
accept as the value of the goods the insured amount of 3,000 
East Indian dollars, and converting this amount into Russian 
currency in accordance with the provisions of the Annex to 
Article 44 of the Code relating to Duties, to award in favour 
of the Yang-Tsze Insurance Company of Hong Kong the sum 
of 2,661 roubles with interest as in the other cases. 

* In this and the following cases the respective claimants produced the 

invoices, bills of lading, and, where the claimants were assignees and not the 

original owners, the deed of assignment. In each case the court accepted 

these documents, supported by the manifest of the ship, as evidence of title, 

ot necessarily of value. 
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Claim of the North China Insurance Company, Limited. 

This was a claim for the sum of 2,841 roubles, representing 
the value of 20 cases of cinnabar and one case of ginseng. 
This cargo was insured by the North China Insurance Company 
lor the sum of 2,930 Japanese yen, which sum was paid by the 
North China Insurance Company to the firm of Ming Ong & Co., 
who assigned to the Insurance Company the right of the firm to 
recover the value of the cargo sunk. 

The amount claimed constituted the value of the cinnabar, 
2,020 yen, the value of the ginseng, weighing 27£ catty, 817-g- yen, 
and invoice charges 92|- yen. 

The Court consulted two chemists, Liberman and Sokolovski, 
who explained that cinnabar may be in its natural state or 
.prepared at ehemical works; the former is sold in bags of 
5' kilogrammes and in cases of one pood ; the price of East 
Indian cinnabar at Hamburg varies between 30 to 60 roubles 
per: pood; in the East Indies, which is the country of origin 
of cinnabar, natural cinnabar is principally used. Ginseng, 
the root of which is used by Chinamen as a medicine, according 
to the price list of the firm of Hey of Dresden, costs 78 marks 
per kilogramme. According to the opinion of the experts, the 
amount of insurance ought to be taken as 10 per cent, in excess 
of the actual value of the goods, in view of the custom of 
insuring sea-borne goods above their value. 

The Procurator of the Court was of opinion that the claim 
should be allowed at the amount declared. 

Having examined the case, the Prize Court found that the 
cargo consisted of 20 cases of East Indian cinnabar, for the price 
of which the average Hamburg prices should be accepted, i.e., 
45 roubles per pood, with a reduction of 20 per cent, 
representing the probable difference between prices in the East 
Indies and Europe. The cinnabar would thus have cost 720 
roubles, and the ginseng 465 roubles. 

The Prize Court therefore awarded 1,185 roubles with 6, per 
cent, interest from the 14th (27th) April 1906 to the day which 
the Ministry of Marine should appoint for payment of the sum 
awarded. 
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Claim of the North China Insurance Company, Limited. 

This was a claim, for the sum of £767 sterling, the value 
of 1,175 bags of rice. This cargo was insured in the North 
China Insurance Co. of London for the sum of 5,500 East Indian 
dollars, which was paid . to the firm of Kung-Tai-Hong, and the 
latter assigned to the Company all its rights to compensation 
for the cargo destroyed. The sum claimed, £767 sterling, or 
7,514 dollars, included the actual cost of the cargo, 6,347 
dollars, and incidental expenses, 1,167 dollers. 

The Libau merchant Freiman, who was consulted by the 
Court as to the valuation of the cargo, stated that in his 
opinion the price of rice at Hong Kong in 1905 must have been 
25 or 30 per cent, lower than the Hamburg price, or about 
1 rouble 07 cop. per pood. 

The Procurator of the Court expressed a doubt whether the 
insured sum represented the actual value of the cargo. On the 
contrary, he considered the same to have been exaggerated, and 
stated his opinion that as the claimants in their petition 
filed in December 1909 proposed that in determining the value 
of the cargo of rice attention should be paid to the report of the 
experts in the cases arising from the sinking of the " Ikhona," * 
and the certificate of the firm of Morrison and Down of Rangoon, 
on the basis of those data the price of the rice should be 
reckoned at 80 copecks per pood, and that for 6,116 poocls tie 
claimants should be awarded 4,892 roubles 80 cop. 

The Prize Court found that the conclusions of the expert 
Freiman, being those of a person who was not in direct com- 
mercial relations with the East and did not estimate the price of 
rice at Hong Kong on the basis of accurate data, but only by 
conjecture, could not be acknowledged as authentic. The Court 
therefore decided to be guided by those prices which were 
declared by the owners of the cargoes of rice in the cases arising 
out of the sinking of the "Ikhona," which prices ranged from 
82 to 89-g- copecks per pood. Accepting as the price of the rice 
with incidental expenses the sum of 90 cop. per pood, the 
Prize Court awarded the sum of 5,436 roubles, with interest at 
6 per cent, per annum from the 14th (27th) April 1906 to the 
date appointed by the Ministry of Marine for the payment of the 
sum awarded. 

* See pp. 260 et seq. 
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Claim of the Firm of Seth & Co. 

This was a claim for the sum of 29,172 roubles, the value 
of 9,179 bags of oilcake, in which amount was included an item 
amounting to 10 per cent, of the value of the goods lost as 
anticipated commercial profits. The goods alone were valued by 
the claimants at 41,874 rupees, and the profits estimated at 
4,187 rupees. 

As the experts who were consulted valued the cargo at a 
somewhat higher figure, the Prize Court awarded the sum 
claimed as the value without allowance for profits, and with 
interest as in the other cases. 
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The Glaims of Bradley & Co. of Hong Kong. 
On the 16th (29th) May 1910 the Court, consisting of— 
President - - Colonel Stark ; 

Member from the Ministry of Actual Councillor of State 

Foreign Affairs, Balas ; 

Member from the Ministry of Actual Councillor of State 

Justice, Trautscholdt; 

Member from the Ministry of Post Captain Schmidt ; 

Marine, Commander Egorov ; 

Procurator - - Actual Councillor Felitsin; 

Secretary Government Secretary Kolner ; 

beard the following claims of Bradley & Co. of Hong Kong. 

No. 1. 

This was a claim for 129,860 East Indian dollars, the value 
of 15,743 hags of rice and 329 bundles of cane. 

The Court deducted from the value of the goods declared 
by the claimants a sum equal to the estimated commercial 
profit on the consignment, viz. : 10 per cent., on the basis of 
declarations made by claimants in other cases when suing for 
loss of profits, and awarded the sum of 103,653 roubles with 
interest as in the other cases. 

No. 2. 

This was a claim for the sum of 187,523 West Indian dollars, 
or 181,858 roubles, the value of various goods enumerated in 
detail in the petition. 

The owners of the goods assigned their rights to Bradley & Co., 
of Hong Kong, who as their assignees claimed compensation 
for the value of the goods. 

For the purpose of verifying the value of the goods, the 
Prize Court called for the opinion of and for information from 
the Russian Consul at Hong Kong, as to the prices ruling in 
May 1905 for the goods mentioned in the claimants' petition. 

The Prize Court decided : — 

(1) That the value, as shown by the claimants, of rice, liquorice 
root, old tin, cardamon, chamois-leather, bean-oil, rugs, pine- 
apples, cassia-oil, tables and chairs, sugar, bristles, matting and 
mixed goods (wine, honey, medicines, &c.) and sechium seeds, 
when compared with the prices determined by expei'ts and 
referred to in the communication from the Russian Consul at 
Hong Kong, did not seem to have been exaggerated, and there- 
fore the total sum of 157,409 East Indian dollars should be 
accepted as authentic ; but that as the value given by the 
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claimants included profits which the shippers expected to 
receive, and of which they were deprived owing to the goods 
having been sunk, there should he deducted a sum equal to 
the probable trade profits on the goods shipped. The Court 
determined the amount of the profits at 10 per cent., based 
on statements made by claimants in other cases applying for 
allowance of lost profits, and accordingly deducted 10 per cent, 
from the cost of the goods enumerated above. 

(2) That in the absence of a full description in the docu- 
ments as to the nature of the medicines shipped, and taking 
into consideration the great variation in the price of medicines 
from very low to very high prices, the opinion of the expert 
druggist should be accepted, viz. : that in view of the unknown 
character of the medicines and their considerable weight, 
it should be supposed that the medicines shipped were of a 
vegetable origin costing on an average about 5 roubles per 
pood. 

(3) That the price of the pepper shown in the documents 
as 7.71 roubles per pood was very high j since, according to 
the opinion of a competent person, pepper in the East might 
cost about 7 roubles per pood, which was very near that 
given in the communication from the Consul, and that the latter 
figure should be accepted. 

(4) That as the weight of the tin pans was not shown in 
the documents, but only as two cases, the opinion of an expert 
in both these cases that, if packed in the Ordinary way, there 
might have been 10 poods at a price of 9 roubles per pood, 
should be accepted. 

(5) That there was 47.67 catty or 173.50 poods of old 
copper at 7 roubles per pood, according to the valuation 
of the expert. 

''&) That there was 1.20 catty or 4.36 poods of Malay camphor, 
valued by a competent person at 70 roubles per pood . 

(7) That the quantity of cinnabar was shown as 14 cases 
without specifying the weight, and therefore the opinion of an 
expert that Eastern cinnabar is packed in cases of one pood 
each at the average price of 45 roubles per pood , should be 
accepted. 

The total value of the goods enumerated in paras. 2-7 
amounted to 3,069 roubles. To the value of the goods calculated 
as above should be added invoice charges as shown in the 
documents, such as freight, delivery on board ship, insurance, 
port and customs dues, &c, as the aggregate of these charges 
increased the original value of the goods on their delivery 
on board the steamer for shipment. These invoice charges 
amounted on all the above goods to 21,077 dollars, or 18,696 
roubles. 

The Prize Court therefore awarded , 147,425 . roubles, with 
interest at 6 per cent, per annum from the 14th (27th) April 



224 The " St. Kilda." 

1906 to the date, which, the Ministry of Marine should appoint 
for payment of the amount awarded. 



Claim of Ataka and Co., of Hong Kong and Asaka. 

' This was a claim for rice and zinc valued at 5,074 yen 7 sen, 
exclusive of lost profits. 

The Prize Court invited the opinion of well-informed 
merchants at Libau, who found that the prices stated by the 
claimants had not been exaggerated. 

The Court found that, according to the opinion of the 
experts, and to the certificate of the firm of Morrison and Down 
produced by the claimants, the value of the goods had been 
correctly calculated. Moreover, the price of the rice in particular 
corresponded with the average price of rice as shown by the 
firm of Morrison and Down, and therefore the Court considered 
it just to accept the claimants' price as the average, and not 
the lowest prices given in the certificate of the said firm, and 
accordingly awarded that amount with interest as in the 
other cases. 



Claim of the South British Insurance Company. 

This was a claim for 561L sterling, or 5,505 yen, the value 
of 34 bales of cane matting (Hesse cloth), which sum included 
500 yen, the customary trade profit on the goods shipped. 

With regard to the value of the cargo, the Prize Court 
found that as there was no possibility of obtaining the opinion 
of experts, owing to the absence of any local dealers in cane 
matting, the only criterion for verifying the value was the 
certificate of the London firm of Cox, McEuen & Co., produced 
by the claimants, from which it would appear that in April 1905 
cane matting was sold at Calcutta at the rate of 13 T 8 ff and 11 H 
rupees, per 100 yards. By striking an average of these prices, 
i.e., 12.69 rupees per 100 yards, 51,000 yards shipped by the 
firm of Sassoon & Co. worked out at 6471.90 rupees, and 
reckoning a rupee as the equivalent of 61.80 cop., the value of 
the cargo amounted to 4,000 roubles, which sum the Court 
awarded with interest as in the other cases. 



Claim of the Western Insurance Company of Toronto, 

Canada. 

This was a claim for 2,500 rupees, or 1661. 13s. 4d. sterling, 
or, at the rate of exchange of 9 roubles 50 cop. per £ sterling, 
1,583 roubles 33 cop., the value of 10 bales of cane matting. 
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The Prize Court foxmd that owing to the impossibility o£ 
obtaining the opinion of experts as to the value of cane matting, 
there being no local dealers in this commodity, they could 
take into consideration a certificate from the London firm of 
Cox, McEuen & Co., produced by the claimants in another 
analogous case (vide the case of the South British Insurance 
Company).* From this certificate it appeared that at Calcutta, 
in April 1905, cane matting was sold at 13^ and 11-Ji rupees 
per hundred yards ; taking the average of these prices, i.e., 12.69 
rupees, the 15,069 yards shipped by the firm of Davenport & Co. 
work out at 1911 rupees, or, reckoning the rupee as equivalent 
to 61.8 cop., the value of the goods would be 1,181 roubles, which 
sum the Court awarded with interest as in the other cases. 

* See p. 224. 
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THE "IKHONA." 

Neutral Ship— Capture on suspicion of carrying conditional contraband — 
Destruction— Proof of destination to private traders — Grounds for 
suspicion held to justify destruction — Basis of Compensation— Invoice 
value — No allowance for profits — Allowance of interest. 

The "Ikhona" was captured on a Toyage to Kobe and Yokohama, 
carrying a cargo of wheat, rice, leather, and zinc, and was sunk by order of 
the commander of the cruiser. 

Held by the Libau Prize Court that the wheat and rice, which formed 
more than half the cargo, were contraband, and that no claims for compen- 
sation could be allowed. 

Held, on appeal, by the Supreme Prize Court that although the grounds 
for suspicion were sufficient to justify the action of the Naval Officer, 
neither the ship nor any of the cargo was in fact liable to condemnation, 
and that compensation in value should be made, but no damages given 
beyond the actual cost, all claims to be referred to the Port Prize Court for 
assessment. 

On assessing the claims. 

Held by the Libau Prize Court that the basis of assessment must be the 
actual purchase price, which could be ascertained by deducting 20 per cent, 
from the insured value as representing profits anticipated by the owners, 
and that no interest should be allowed. 

Held, on appeal, by the Supreme Prize Court that the full insured 
value ought not to be allowed, but that the rate adopted by the Libau 
Prize Court was not justified, as the true measure of compensation was 
the value of the ship or goods at the date of destruction, and that this must 
be ascertained from the invoice prices together with the cost of freight, &c, 
or by valuation, and that interest should be allowed from the date when the 
claim for compensation was first made to the Court. 

The "Ikhona," a British .vessel of 3,384-24 tons, belonging 
to the British India Steam Navigation Company, was on a 
voyage from Rangoon and Singapore to Yokohama and Kobe 
with a cargo of rice, wheat, zinc, leather and cotton goods. The 
rice and wheat constituted together more than half the cargo. 

On May 23rd (June 5th), 1905, when the "Ikhona " was in 
lat. 30° 32' N. and long. 135° 50' E., about three days' sail from 
Yokohama, she was stopped by the Russian cruiser " Terek." 
The documents relating to the cargo, which were produced to 
the officers who went on board, did not disclose the consignees, 
as they were made out "to order," but certificates by the 
shippers of the goods were produced to the effect that the 
goods were not destined for war purposes. 

As the names of the consignees of the cargo were not 
disclosed the naval officers concluded that the rice and wheat 
were intended for the Japanese Government and were therefore 
contraband, and that, as these constituted more than half the 
cargo, the ship was liable to condemnation under the Russian 
rule. There was no Russian or neutral port to which the 
" Ikhona" could be taken, and she was therefore sunk. 

The officers and crew of the "Ikhona," 84 persons in 
all, were transferred to the "Terek" and after 14 days were 
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put on board the Dutch steamer " Perlak " and subsequently- 
landed at Singapore. 

Proceedings to recover compensation for the property- 
destroyed were taken by the owners of the ship and cargo in 
the Prize Court at Libau. 

The following interlocutory order was made by the Libau 
Prize Court on September 22nd (October 5th), 1905 :— 

The Prize Court of the Port Emperor Alexander III., 
composed as follows : — 

President Lieutenant-General Zelenoi ; 

Members - Captain Koliankovski ; 

State Councillor Trautscholdt (a member of 

the District Court) ; 
State Councillor Voeikov (from the Ministry 
of Foreign Affairs) ; 
Procurator - Colonel Alabyshev ; 
Secretary (Acting) M. Kokizov ; 

in the case relating to the losses sustained in consequence of 
the sinking of the British steamer " Ikhona," has decided — 

1. To grant the claimants a period of one month in which 
to translate the documents to which they refer. 

2. To grant a similar period within which to present the 
insurance policy of the " Ikhona "for 1903 or preceding years, 
or, in the event of this being impossible, authenticated copies 
or extracts from the books relating to the insurance in question. 

3. Upon presentation of the document mentioned in para. 2, 
to cause a valuation to be made by experts ("expertise ") with 
reference to the items set forth in the claimants' petitions. 

4. To intrust Messrs. Trautscholdt and Koliankovski, members 
of the Court, with the supervision of the valuation proceedings, 
leaving to them the selection of experts from amongst a number 
of persons named by the Commander of the Port Emperor 
Alexander III. and by the Libau and Riga Exchange Com- 
mittees. 

5. The Treasury to bear the costs of carrying out the 
valuation. 

6. In accordance with the petition of Captain Parfenov, the 
commander of the "Terek," which sank the "Ikhona," to inter- 
rogate, as witnesses, Midshipman Andreev and Naval Lieutenant 
Gasabov, through the proper legal channels, and in the event of 
the witnesses being in Libau, through M. Trautscholdt. 

7. The Treastiry to bear the costs of the examination of the 
witnesses. 



The case came on for hearing on October 17th (30th), 1907, 
when the Prize Court delivered the following judgment, dis- 
missing all the claims : — 

p 2 
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Decision of the Libau Prize Court. 

By order of His Imperial Majesty, the Prize Court of the 
Port Imperator Alexander III., at a sitting on the 17th October 
1907, at which were present : 

President, Colonel Alexandrov ; 
Members : Actual State Councillor Balas, 

State Councillor Trautscholdt, 

Captain of the second rank Egorov, and Captain 
of the second rank Ratkov ; 
Procurator, Colonel Voevodski ; 
Secretary, Collegiate Secretary Khoroshevich ; 

heard the claims advanced by Sworn Advocate Sheftel, acting 
under powers of attorney from the British India Steam Navigation 
Company, the British and Colonial Marine Insurance Company,, 
the firm of J. and F. Graham", the South British Marine and Fire 
Insurance Company of New Zealand, the New Zealand Insurance 
Company, the Western Insurance Company of Toronto and 
London, and the British - American Insurance Company of 
Toronto, for the recovery from the Government of losses 
amounting to 1,313,294 r. 3 c. sustained in consequence of the 
sinking of the steamer " Ikhona." 

The circumstances of the case are as follows : — 
On the 23rd May 1905, the Imperial cruiser " Terek," in 
lat. 30° 32' N., and long. 133° 50' E., stopped a steamer which 
was flying the British flag. From the ship's papers on board, it 
appeared that the steamer was the "Ikhona," belonging to the 
British India Steam Navigation Company, registered tonnage 
3,384 ' 24, port of registry Glasgow. Her cargo, of which wheat 
and rice constituted more than half, also included leather, old 
zinc, and an inconsiderable quantity of cotton goods. She was. 
on a voyage from Rangoon and Singapore to the Japanese ports 
Yokohama and Kobe. The inspection of the steamer, carried 
out by a Commission appointed by the commander of the- 
"Terek," confirmed the details given in the papers with regard 
to the quantity and character of the cargo. The Commission,, 
however, having taken into consideration that the rice and wheat, 
in quantity exceeding half the cargo of the steamer, constituted 
contraband of war, that the cargo was not addressed to any 
particular consignee but " to order," and that the certificates of 
shippers found amongst the papers on board that the cargo was 
not intended for war purposes were unofficial, and therefore 
could not serve as satisfactory proof, came to the conclusion 
that the steamer was liable to condemnation in accordance with 
Article 40 (2) (4) and (5) of the Instructions* of 1900 respecting 
the procedure in stopping and detaining vessels and cargoes,, 
and determined to destroy her by sinking her with explosives. 

* App. B. 
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This decision, confirmed by the commander of the "Terek," 
was carried out on the night of the 24th May 1905. 

The sinking of the " Ikhona" was made the subject of the 
following claims for losses presented to the Russian Government 
in the year 1906 : — 

1. The British India Steam Navigation Company of Glasgow, 
850,616 r. 3 c. for the steamer, and 4,913 r. 90 c. for expenses in 
connection with the transhipment of the crew to another steamer 
and their dispatch to Singapore. 

2. The British-American Insurance Company of Toronto, 
13,935 r. 56 c. paid to the shippers of the goods as the sum insured 
■on 2,000 sacks of rice consigned to Fategund, Gerimal & Co., of 
Yokohama. 

3. The Western Insurance Company of Toronto and London, 
122,873 roubles paid to the owners for 1,093 sacks of wheat, 
15,762 sacks of rice, and 7 bales of leather shipped at Rangoon 
by the firm of Saun and Yamaya, and consigned to Kobe and 
Yokohama for the branch firm of Shakur of Kobe. 

4. The British and Colonial Marine Insurance Company of 
London, 125,713 r. 10 c. for 46 bales of old zinc, 3,445 sacks of 
wheat, 11,989 bags of rice, and 25 bales of leather, shipped by 
the firms of Essacboy and Shiraze of Rangoon and Madras to 
Yokohama and Kobe for Essacboy, and to the order of the 
shippers. 

5. The firm of J. and F. Graham & Co. of Rangoon, 1,107 
roubles for eight cases of cotton goods shipped for the Inter- 
national Banking Society of Yokohama. 

6. The South British Marine Insurance Company of New 
Zealand, 9,500 roubles paid on 15 bales of leather shipped 
by the firm of Adikaladyn of Pondicherry for the firm of Rava 
of Yokohama. 

7. The New Zealand Insurance Company of London, 
184,835 r. 50 c, paid on 2,199 bags of rice and 4,263 sacks of 
wheat shipped by the firms of Essacboy of Calcutta and Sin- 
Chip-Mo of Rangoon for the branch of the firm of Essacboy of 
Yokohama and for the firm of Ye-Wo-Chani & Co. of Kobe. 



The representative of the claimants, Sworn Advocate Shef tel, 
in his petitions and statements in Court, argued that the sinking 
of a neutral steamer and cargo was permissible only in the 
extraordinary cases enumerated in Article 21 of the Regulations 
relating to Naval Prizes.* In the case of the " Ikhona " the 
adoption of this extraordinary measure was not justified by any 
principle whatever, and none of the conditions required by 
Article 21 had been shown to exist. The finding that the cargo 

* App. A. 
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of the "Ikhona," consisting mostly of food-stuffs, was contraband 
was quite irregular, inasmuch as, in accordance with clause 10 
of Article 4 of the Imperial Order of the 14th February 1904 * 
published in view of the war with Japan, and interpreted by 
the decision of the Supreme Prize Court in the case of the 
detention of the "Arabia,"! food-stuffs may be deemed to be 
contraband of war only if it is proved that they were being 
carried on account of and intended for the enemy, i.e., for the 
enemy Government, contractors for the army or fleet, naval 
harbours or fortresses, and not for private individuals, although 
subjects of the enemy country. 

By bills of lading, commercial correspondence, sworn evidence 
of the master of the steamer, as well as of the shippers, con- 
signees, and other parties, it has been clearly proved that the 
cargo of the " Ikhona," consisting principally of rice and wheat, 
belonged to and was intended exclusively for neutral subjects 
engaged in ordinary peaceful commerce, and there is no single 
circumstance which can afford any ground for suspicion that it 
could serve for the requirements of the enemy Government or 
for the purposes of war. The consignment of the goods to the 
order of the agents of the Steamship Company at the place of 
destination is the ordinary procedure in commerce, and in itself 
affords no ground for suspecting any hidden destination for the 
cargo ; but, besides this, in the present case, prior to the sinking 
of the steamer, her master produced letters and documents 
giving the names of the consignees of the cargo. This circum- 
stance, which removes all doubt with regard to the destination 
of the cargo, was established by the evidence given before the 
Prize Court by the witness Ensign Gasabov, and is referred to 
in his report to the commander of the cruiser. Finally, the 
innocent destination of the cargo is confirmed by the investiga- 
tions made by the British Consuls at Yokohama and Kobe, and 
the Consuls' certificates on the subject were produced in the 
case. 

On the foregoing grounds, the attorney of the claimants 
maintained that the finding that the steamer was liable to 
condemnation was irregular and requested compensation in 
respect of all the above-mentioned claims. 



The Procurator of the Prize Court in stating his conclusions 
rejected the claims, arguing that, as the "Ikhona" was pro- 
ceeding to Japan and the master could not give accurate 
information as to the persons for whom the cargo was intended, 
as it was consigned to the order of parties unknown, and as the 
cargo, except for a small proportion, was of a contraband nature, 
the commander of the cruiser, in accordance with Articles 12 
and 21 of the Regulations relating to Naval Prizes, % and 

* App. C. f See p. 42. J App. A. 
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Article 40 of the Instructions of 1900,"*" was obliged to consider 
that the cargo was intended for the enemy, and had sufficient 
grounds for sinking the steamer, it being impossible, owing to 
the circumstances of the war and to the distance of ports, to 
take her to the nearest Prize Court or neutral port. The 
evidence produced by the claimants to prove the innocent 
destination of the cargo would have had weight had it been 
disclosed at the moment when the steamer was detained, but 
at that time the commander of the cruiser was justified in 
considering the cargo as destined for the enemy. Caution 
should be observed in dealing with the evidence of the witnesses, 
as emanating from parties interested, and in view of this the 
detention and sinking of the "Ikhona" must be held to have 
been regular, and judgment ought not to be given in favour of 
the claimants. 



Having heard the foregoing arguments on both sides, and 
having investigated the circumstances of the case, the Prize 
Court finds that the destination of the "Ikhona" was Japan. 
The nature of the cargo, consisting principally of wheat and 
rice, i.e., such goods as according to the Imperial Order of 
February 14th, 1904, j" were declared to be contraband of war 
during the war with Japan if intended for the enemy, and the 
absence of any proof produced by the master that the goods 
consigned to order, i.e., to unknown persons, were actually 
intended for private individuals and not for the Japanese 
Government, were sufficient grounds for the commander of the 
cruiser to detain the steamer, and as, owing to the circumstances 
of the war and the distance from a home or neutral port, it was 
impossible to take the "Ikhona" to a Prize Court for decision 
as to her liability to condemnation, the commander of the 
cruiser, in accordance with Articles 11, 12, and 21 of the 
Regulations relating to Naval Prizes, X had the right to sink her. 

The claimants, in their request. for compensation for losses 
sustained through the sinking of the steamer and cargo, refer 
as proof of the fact that the cargo of the "Ikhona" was not 
intended for the Japanese Government, or for its contractors, to 
the bills of lading, commercial correspondence, certificates of 
the British Consuls at Kobe and Yokohama, and also to the 
evidence on oath of the master of the steamer and the agents of 
the firms that had suffered. 

After weighing all the foregoing evidence, the Prize Court 
finds that, although it has been proved in due form that the 
cargo of the "Ikhona " was ordered by trading firms, and not 
by the Japanese Government, yet the supposition that the final 
destination of this cargo may have been the Japanese army and 
its contractors cannot be disproved. The shippers of the cargo, 

* App. B. f App. 0. % App. A. 
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having entered into business relations with, trading firms in 
Japan, may possibly have known that the cargo was intended for 
war purposes, while the consignees could not in any way have 
been inconvenienced by transferring the cargo to the Japanese 
Government. The Consuls' certificates, moreover, having been 
based on evidence of persons connected with the firms interested, 
cannot afford conclusive proof. 

On the foregoing grounds, and deciding as to the authen- 
ticity and importance of the documents produced in accordance 
with its own convictions, the Prize Court finds that the innocent 
destination of the cargo of the "Ikhona" has not been estab- 
lished, and, therefore, guided by Articles 58 and 59 of the 
Regulations relating to Naval Prizes'*' and by Article 366 of the 
Code of Civil Procedure, decides that all the foregoing claims 
shall be disallowed. 



The claimants appealed from the above decision to the 
Supreme Prize Court. The appeal was allowed in the following 
judgment, delivered on April 9th (22nd), 1908 : — 

Decision of the Supreme Prise Court. 

By order of His Imperial Majesty, the Supreme Prize Court, 
at a sitting on the 9th day of April 1908, at which were 
present : — 

President : Adjutant-General Admiral Diekhoff, Minister of 

Marine ; 
Members of the Admiralty Council : Admiral Verkhovski, 
Admiral de Livron, Vice-Admiral Hildebrandt, Vice- 
Admiral Skrydlov ; 
Senators :. Privy Councillor Pribylski, Privy Councillor 

Pushkin ; 
Member of the Ministry for Foreign Affairs, Privy Coun- 
cillor Martens ; 
Acting Procurator, Privy Councillor Steblin-Kamenski ; 
Acting Secretary, Collegiate Councillor Speranski ; 

heard the appeal against the decision of the Prize Court of Port 
Imperator Alexander III. of the 17th October 1907, refusing to 
grant compensation for losses arising from the sinking of the 
British steamer "Ikhona." 

The circumstances of the case are as follows : — 

On the 23rd May (5th June) 1905, the Imperial cruiser 
" Terek," in command of Captain of the second rank Parfenov, 
at 6.0 a.m. sighted a two-masted steamer. The cruiser steered 
for this steamer, which hoisted the British flag when she saw 

* App. A. 
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the cruiser approaching. On a blank shot having been fired, 
and the signal given to " stop engines," the steamer stopped 
her engines. In order to carry out the inspection of the steamer 
a boat was sent under command of Midshipman Andreev with 
Ensign Gasabov. No armed resistance was made. On the 
inspection of the ship papers the master handed to Ensign 
Gasabov the following documents : — 

(1) Certificate of British Registry No. 111,284 ; 

(2) Bill of lading No. 30, on two sheets ; 

(3) Ship's agreement (list of officers) ; 

(4) Three Custom-house Certificates : No. 26 from Singapore, 
No. 39 and No. 220 from Rangoon ; 

(5) Certificates from the shippers to the effect that the goods 
shipped were not destined for war purposes, 14 in number ; 

(6) Instructions from the shipowners ; 

(7) Temporary certificate of seaworthiness ; 

(8) Certificate of Survey ; 

(9) Four logbooks ; and 
(10) Agreement with crew. 

From these documents it was seen that the steamer was the 
"Ikhona," G. Stone, master, registered tonnage 3,384 '24, port 
of registry Glasgow, and that she belonged to the British India 
Steam Navigation Company of England. The cargo belonged 
to various parties, and consisted principally of rice and wheat, 
as also of zinc and leather. Rice and wheat constituted more 
than half the cargo. The. goods were shipped from Rangoon 
and Singapore to the Japanese ports of Yokohama and Kobe. 

In view of the fact that all the documents appeared to be 
in order and that it was seen from them that the steamer was 
proceeding to Japan, and that her cargo constituted contraband 
of war in accordance with Article 10 (6) of the Imperial Order 
of the 14th of February 1904,® it was necessary, without actually 
carrying out an inspection of the hold and cargo, to propose to 
the steamer to follow on a course 45° S.E. The Commission, 
having examined the documents, came to the conclusion that the 
"Ikhona" was liable to condemnation in accordance with the 
Regulations relating to Naval Prizes.f As the cargo of rice and 
wheat constituted contraband of war. and as it was seen from bill 
of lading No. 30 that it exceeded half the cargo, the Commission 
decided to cany out a detailed inspection (so far as possible) in 
accordance with Article 20 of the Instructions respecting the 
procedure in stopping and detaining vessels and cargoes. J From 
the inspection carried out by Midshipman Andreev and Ensign 
Gasabov, the Commission came to the conclusion that contraband 
goods, referred to in the Protocol and bill of lading No. 30, 
such-as rice and wheat, were actually in the holds and constituted 
more than haJf of the whole cargo, and that, in view of the fact 
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tliat the documents and replies to questions put to the master 
did not show to whom the goods were consigned, it was certain 
that the said goods were intended for the Japanese Government. 
Although in the papers referred to in paragraph 5 of the above 
list there are certificates from the shippers that the goods 
should not serve for purposes of war, these papers were unofficial, 
and in bill of lading No. 30 the consignee of the cargo was 
not shown, the cargo being consigned to order. Further, the 
shipowners had given orders to the master of such a nature 
as to show that Yokohama and Kobe were not to be his final 
destination, but that the further movements of the vessel would 
be stated by the agent of the Company. These facts led the 
Commission to the conclusion that the captured steamer was 
liable to condemnation, and, under Article 40 (2), (4), and (5), 
of the Instructions respecting the procedure in stopping and 
detaining vessels and cargoes,' 35 they decided to sink her by 
means of explosives. On the master, G. Stone, being informed, 
he entered a protest, but the Commission, in view of the absence 
of official documents determining the consignees of the cargo, 
refused to recognise the protest. 

Agreeing with the resolution of the Commission, the 
commander of the cruiser instructed Ensign Kotchin first of all 
to take off the crew, and, if possible, part of the cargo and 
provisions, and then to destroy the "Ikhona" by means of 
explosives. This resolution was carried into effect after the 
master and crew of the " Ikhona " had been given two hours in 
which to remove their effects and provisions and part of the cargo 
to the " Terek." The purser of the " Ikhona " produced several 
sealed private letters to Ensign Gasabov, who had been sent for 
the third time to receive the cabin stores, and requested that 
they should be handed over to the cruiser. This was done, but 
the commander of the cruiser did not think it necessary to read 
them, as all the ship's documents had already been produced, 
and they were returned to the master of the "Ikhona," who 
opened them and again submitted them-, but not until after 
the sinking of the steamer; amongst them were found two 
manifests giving the surnames of the consignees of the cargo. 

The following claims for compensation for losses sustained in 
consequence of the sinking of the "Ikhona" were presented 
to the Russian Government in 1906 by Sworn Advocate Sheftel, 
the attorney of all the under-mentioned claimants : — 

1. The British India Steam Navigation Company of Glasgow 
89,533L 10s. 3d. (850,616 r. 8 c.) for the steamer. 

2. The same Company, as representatives of the Asiatic 
Petroleum Company, 4,913 r. 90 c. for expenses in connection 
with the transhipment of the crew to another steamer* and 
their dispatch to Singapore. 

* App. B. 
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3. The British-American Insurance Company of Toronto, 
22,000 rupees (1,4662. 13s. 4a 7 . = 13,935 r. 56 a), paid to the 
shippers of the goods for 2,000 sacks of rice destined for 
Fategund, Gerimal & Co. of Yokohama, insured by the Company. 

4. The Western Insurance Company of Toronto and London, 
194,010 rupees (12,9341. = 122,873 r.), paid to the owners of 
1,093 sacks of wheat, 15,762 sacks of rice, and 7 bales of leather 
shipped at Rangoon by the firm of Saun and Yamaya, and 
consigned to Kobe and Yokohama for the branch firm of Saun, 
and for the firm of Shakur of Kobe. 

5. The British and Colonial Marine Insurance Company of 
London, 198,500 rupees (13,2331. = 125,713 r. 10 a), for 46 
bales of old zinc, 3,445 sacks of wheat, 11,989 sacks of rice, and 
25 bales of leather shipped by the firms of Essacboy and Shiraze 
of Rangoon and Madras to Yokohama and Kobe for Essacboy, 
and to the order of the shippers. 

6. The firm of J. and F. Graham & Co., of Rangoon, 1,748 
rupees (116L 10s. 8a 7 .. = 1,107 r.) for eight cases of cotton 
goods shipped to Yokohama for the International Banking 
Society. 

7. The South British Marine Insurance Company of New 
Zealand, 15,000 rupees (1,000?.. = 9,500 roubles), paid on 
15 bales of leather shipped by the firm of Adikaladyn of 
Pondicherry for the firm of Rava of Yokohama. 

8. The New Zealand Insurance Company of London, 
237,000 rupees and 58,000 rupees (19,6661. 13s. 4a!. = 184,835 r. 
50 c), paid on 21,997 sncks of rice and 4,263 sacks of wheat, 
shipped by the firms of Essacboy of Calcutta and Sin-Chip-Mo 
of Rangoon for the branch of the firm of Essacboy at Yokohama 
and for Ye-Wo-Chani of Kobe. 

A power of attorney was also issued to Sworn Advocate 
SheEtel by the master of the "Ikhona," G. Stone, on his own 
behalf, and on that of the crew of the steamer, for the purpose 
of presenting a claim for compensation for damages sustained by 
them personally by the loss of their effects ; but no claim to this 
effect was put forward in the present case. 

In support of their claims the claimants produced bills of 
lading, commercial correspondence, certificates from the British 
Consuls at Kobe and Yokohama, and also the depositions on 
oath of the master of the steamer and their agents to the effect 
that the cargo of the " Ikhona " was not destined for the Japanese 
Government nor for its contractors. 



After reciting the decision of the Libau Prize Court, the 
judgment proceeds : — 

Against this decision in all the claims mentioned, (excepting 
the claim for the sum of 4,913 r. 90 c. for expenses in connection 
with the transhipment of the crew of the "Ikhona" to another 
steamer and their dispatch to Singapore, against which decision 
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of the Prize Court no appeal was made) an appeal was lodged 
by Sworn Advocate Sheftel, the attorney of all the claimants 
referred to above. 

In the appeal on behalf of the British India Steam Naviga- 
tion Company he argued as follows. According to Article 9 
of the Regulations relating to Naval Prizes,® only such vessels 
and cargoes are subject to detention as appear to be liable 
to condemnation as prize. The " Ikhona " and her cargo, 
consisting principally of rice and wheat, would only have been 
liable to condemnation if the cargo had been carried "on 
" account of and destined for the enemy," i.e., " on account of 
" and destined for the enemy Government contractors, army, 
" navy, fortresses or naval bases, and not for private persons, 
" the subjects of the enemy country, nor a fortiori, for neutral 
" governments or subjects "f ; whilst in the present case the 
cargo of rice and wheat on board the " Ikhona " was carried on 
account of and at the risk of private parties, neutral firms, 
having no relations with the Japanese Government or her armed 
forces. 

In this case, at the time when the " Ikhona " was stopped 
there was proof on board the vessel as to the goods which were 
addressed to order, that they were not contraband of war, and 
clearly specifying the private parties or firms who were the 
consignees. 

The agents of the shipowners, before receiving the cargo on 
board the " Ikhona," required certificates from the shippers 
to the effect that their goods were not contraband of war, and 
were intended exclusively for peaceful purposes. These certifi- 
cates, 14 in number, were on board the steamer at the time 
of her capture, and were produced by her master to the 
commander of the cruiser with the other ship's papers. 

Besides this, at the time of capture, documents were on 
board and produced by the master, in which the names of the 
consignees of the goods were specified. The packets in which 
these documents were enclosed were produced to the officers 
carrying out the search, and finally they were taken on board 
the " Terek " and handed over to the commander prior to the 
sinking, but they were returned to the master, remained 
sealed, and were only opened two days afterwards when the 
"Ikhona" had already been sunk. The packets produced 
by the master of the '' Ikhona " and the documents contained 
therein should certainly not have been left unopened, and their 
contents should have been ascertained before the Commission 
and the commander of the " Terek " had finally decided the 
fate of the " Ikhona," in which case the catastrophe might 
have been avoided, as there could not have been any cause 
for detaining the steamer. 

* App A. f S«« the case of the " Arabia " at p. 52 ante. 
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Having summarized what he considered to be the proof 
that the goods were carried for private parties, and that 
consequently it was illegal to sink them, he pointed out that in 
the procedure relating to prizes the claimants may be required 
to produce authentic evidence as to the destination of the cargo 
or the vessel; the evidence produced by both sides may be 
criticised strictly and subjected to careful verification, but the 
Court cannot reject such evidence merely by declaring that it 
abides by its first contentions or suspicions that the goods were not 
proceeding to the destination which, as the Court admits, has 
been proved and is clearly seen from the evidence in the case. 
Once the detention of the "Ikhona" is shown to be irregular, 
a fortiori the sinking of the steamer and the whole of her 
cargo cannot be justified. Being a neutral, and not an enemy 
vessel, she should not have been destroyed by orders of the 
commander of the cruiser which stopped her. If, on detention, 
she could not have been delivered to a competent Prize Court, 
the only proper course was to release her. 

For these reasons Sworn Advocate Sheftel appealed against 
the decision of the Prize Court of the Port Imperator 
Alexander III , and requested that the claims of the British India 
Steam Navigation Company, Limited, should be satisfied. 



In all the other appeals the same attorney pointed out that 
the destination of the cargo had been proved, and that the 
consignees of the cargo were clearly specified ; consequently the 
sinking of the same was irregular, and therefore in all these 
cases Sworn Advocate Sheftel contended that the decision of the 
Prize Court of the Port Imperator Alexander III. should be 
annulled and the claims be satisfied. 



Having considered the decision of the Prize Court of the 
Port Imperator Alexander III., with the appeals lodged against 
it, and having heard at the present sitting the arguments of 
Sworn Advocate Sheftel and the conclusions of the Acting 
Procurator, the Supreme Prize Court finds, first, that the decision 
of the Prize Court with regard to the claim of the British India 
Steam Navigation Company, as the representatives of the Asiatic 
Petroleum Company, for the sum of 4,913 r. 50 c, not having 
been appealed against in proper form, has come into force, and 
is therefore not open to reconsideration by the Supreme Prize 
Court. The same applies to the depositions of Gr. Stone 
regarding the losses suffered by him personally and by the 
crew in consequence of the destruction of their effects, as, 
although a power of attorney had been issued by them to 
Sworn Advocate Sheftel for the purpose of entering a claim 
to this effect, such a claim was not put forward, and therefore 
not open to consideration at the present hearing. 
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Turning to the examination of the claims' in which an appeal 
has been made, the Supreme Prize Court finds that the deter- 
mination of their validity, the right of the claimants to recover, 
and the proof of the amount depend on the solution of the 
question as to whether the detention of the "Ikhona" by the 
cruiser " Terek " was regular, and whether the property detained 
was liable to condemnation or should have been released. In 
this respect it appears fully proved that the " Ikhona " was 
stopped whilst carrying to Japanese ports a cargo consisting 
chiefly of wheat and rice, i.e., articles which, according to the 
explanations given by the Supreme Prize Court in previous cases, 
may be regarded as contraband of war, or as articles entitled 
to release, according as they are intended for the enemy 
Government or armed forces, or for private parties, even though 
enemy subjects. 

In the present case, when the steamer was stopped, the 
master produced various documents, and amongst them 
manifests in which the cargo was shown as consigned to order, 
whilst, according to the evidence of the commander of the 
"Terek," there was not a single document produced in which 
the names of the shippers could be seen and established. 
Undoubtedly such a vague description of the cargo which, 
according to Article 6 of the Imperial Order* of the 14th February 
1904, may be regarded as contraband of war, gave sufficient 
cause for the detention of the vessel, until the names of the 
shippers were ascertained. The discovery of the names would 
only have been a ground for the release or return of the cargo, 
and consequently of the vessel carrying it. The documents 
produced by the master when the steamer was stopped did not, 
as stated above, remove the cause for suspicion. Consequently 
it must be acknowledged that there was sufficient ground for 
the detention of the "Ikhona," and therefore this detention 
must be regarded as regular. 

The fact that after the sinking of the steamer manifests 
were discovered with the names of the shippers can in no way 
affect the correctness of this conclusion, as their production in 
due time was the duty of no one but the master of the " Ikhona." 
The commander of the "Terek" was not obliged to open 
private correspondence or generally to trouble himself about 
the interests of the steamer more than her master, upon whom 
alone lay the duty of making clear any discrepancy and removing 
any doubt as to the destination of the cargo. But if these 
documents, in the circumstances, cannot affect the solution 
of the question as to the regularity of the detention of the 
steamer, they cannot be left out of account in the present 
case in relation to claims for losses suffered through the sinking 
of the cargo, as Article 28 of the Regulations! relating to Naval 
Prizes provides for the case of the release and return of cargoes 
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to the original owner, although they may have been regularly 
detained, if they are not liable to condemnation as prize. 

The contentions of the claimants, by which they endeavour 
to prove that the destruction of a vessel of neutral nationality 
is not generally permissible, cannot be regarded as correct. 
The Supreme Prize Court has already considered this question, 
and decided that such a contention is contrary to the provisions 
of Articles 11 and 21 of the Regulations relating to Naval 
Prizes,® and also to the principles of international law (decision 
of the Supreme Prize Court in the case of the " Knight 
Commander "I). 

Turning to the question as to whether the cargo of the 
"Ikhona" and the steamer herself were liable to condemnation, 
the Supreme Prize Court finds that the Prize Court of the 
Port Imperator Alexander III., after considering the questions 
raised on the subject, decided them in the affirmative, but this 
conclusion cannot be acknowledged as justified. It is sufficiently 
clear that although when the " Ikhona " was stopped the 
destination of the cargo was not clearly shown, so as to arouse 
suspicion as to its contraband character, the uncertainty must be 
admitted to have been sufficiently cleared up by the manifests 
produced by the master after the steamer was sunk, in which 
the names of the consignees of the cargo were given. These 
documents, according to their contents as well as the circum- 
stances under which they were produced, do not raise any doubt 
as to their authenticity, and thus remove all suspicion as to the 
destination of the cargo. There is also a mass of other eyidence, 
viz., bills of lading, invoices, commercial correspondence, 
policies, affidavits and depositions on oath, and Consular 
certificates, proving that the cargo was not intended for the 
enemy Government or its armed forces, but for private parties 
and for peaceful purposes. The Port Prize Court, admitting 
that this circumstance had been established in a formal manner, 
referred, however, to the supposition that the final destination 
of this cargo might have been the Japanese army or contractors. 
This cannot be denied, but at the same time the Court did not 
cite any data which would have justified such a supposition. 
The Court thus based its decision on a supposition in no way 
justified, whereas paragraph 339 of the Code of Civil Procedure, 
obliges a Court to base its decisions on the actual circumstances 
of the case and not on suppositions. Besides this, in the 
decision of the Port Prize Court the provisions of Articles 21 
and 74 of the Regulations relating to Naval Prizes* have not 
been observed, under which it should have been accurately 
determined in the decision of the Court whether the captured 
vessel and her cargo were liable to be condemned or entitled 
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to be released, since upon this question depends the right of the 
owners to compensation for the value of the property destroyed.' 
The Court cannot be justified in leaving this question open, as, 
according to Article 76 of the same Regulations, the conclusions 
on the subject must be embodied in the decision itself. 



For these reasons, and taking into consideration that, 
according to the evidence in the case, there is no ground for finding 
that the firms and parties to whom, the cargo of the " Ikhona " was 
shipped were contractors or agents of the enemy Government or 
its armed forces, the Supreme Prize Court decides that, although 
the steamer and her cargo of wheat and rice were seized on 
sufficient grounds — i.e., regularly — they must, in view of the 
facts subsequently ascertained, be released, and, therefore, their 
owners must be acknowledged as having the right to receive 
them back again, and, since this is impossible, to be com- 
pensated for their actual value. Such a conclusion extends with 
greater force to the other part of the cargo, consisting of leather, 
cotton goods, zinc, and tin, since such goods are not included 
amongst those which may be deemed to be contraband of war 
(Article 5 of the Imperial Order of the 14th February 1904 s ), 
and therefore ought in any case to be released and returned to 
their owners. 

Considering, then, the question as to the limits of the right 
to compensation for the value of the property sunk, the Supreme 
Prize Court finds that the same is clearly determined in 
Article 29 of the Regulations relating to Naval Prizes,! i n virtue 
of which, " if the property which ought to be returned to its 
" former owner appears to have been destroyed by order of a 
" Naval Commander, the equivalent of the value of the destroyed 
" property is to be paid to the owner according to a valuation 
" based upon such information as is supplied." Therefore, 
the claimants must be admitted to have the right to com- 
pensation for the actual value of the steamer "Ikhona," and of 
the cargo on board. 



As regards other losses arising from the detention of the 
steamer, these cannot be considered as matters for compensation 
under Article 30 of the Prize Regulations,! in accordance with 
which such losses may be regarded as matters for compensation 
only when it has been found that the property was seized without 
sufficient ground, or in violation of International Agreements 
(Articles 16 and 17). These conditions do not exist, the deten- 
tion of the "Ikhona" having already been declared regular by 
the present decision. As the only person responsible for this 
is the master of the vessel, G. Stone, who did not trouble 
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to produce the documents in his possession at the proper 
time, compensation for losses arising therefrom cannot be taken 
into consideration, and therefore the decision of the Port Prize 
Court on this point must remain in force. 



Turning to the question of the amount payable for the 
steamer and for the cargo sunk, the Supreme Prize Court 
finds that the British India Steam Navigation Company in their 
claim request compensation for losses to the amount of 
89,533Z. 10s. 3d., and, in support of the accuracy of this 
demand, submit an affidavit of the Secretary of the Company, 
Peter William Armour, who has assessed the value not only 
of the vessel, but also of the property on board belonging 
to the crew, coal, provisions, losses arising from detention, &c. 
Taking into consideration, therefore, that in declaring their 
claim to be 89,533Z. 10s. 3d., the claimants make no calculation, 
and do not show how this sum is arrived at, and that under 
Article 366 of the Code of Civil Procedure it is the duty of 
the claimant to prove his right to the claim, as well as its 
amount, the Supreme Prize Court in the present state of the 
case is unable to verify the accuracy of the amount of this claim, 
and therefore, guided by Article 896 of the Code of Civil 
Procedure, finds that the claimants must prove the amount 
of the actual value of the "Ikhona," independently of these 
proceedings, in the manner prescribed in Articles 88 and 89 of 
the Regulations relating to Naval Prizes.* 

According to the same Article 366 of the Code of Civil 
Procedure the accuracy of the remaining claims cannot be 
determined, because in presenting them the attorney of the 
claimants showed the value of their goods in rupees, converted 
them into pounds sterling, and then into roubles, whilst he does 
uot show the calculations by which he arrived at tfie amount 
given by him in roubles. This Court, in accordance with 
Article 367 of the Code of Civil Procedure, does not collect any 
evidence or supplementary information for the decision of the 
case, that being the duty of the claimants. Detailed accounts 
and explanations showing how the claimants arrived at the 
sums claimed by them should therefore be drawn up, and 
proof of the accuracy of the same should likewise be submitted 
by them. The Court can only verify the accuracy of these 
accounts after making necessary corrections, and therefore in 
all these claims and in accordance with Article 896 of the Code 
of Civil Procedure the actual amount of the value of the cargo 
sunk must be proved independently in the manner prescribed 

* App. A. 
B 8608 O 



$42 The " Ikhona." 

in Articles 88 and 89 of the Regulations relating to Naval 
Prizes.* 



For these reasons, the Supreme Prize Court decides (1) to- 
declare that the British steamer " Ikhona " and the cargo on 
hoard for which claims have been presented in this case were- 
justly detained by the cruiser "Terek," but should have 
subsequently been released ; (2) while admitting the right of the- 
appellants to compensation for the actual value of the " Ikhona "' 
and of the cargo which was on board, to allow them to claim 
independently of these proceedings, and in the manner 
prescribed in Articles 88 and 89 of the Regulations relating to- 
Naval Prizes,® the actual value, not exceeding the amounts- 
already declared by them ; and (3) to reverse the decision of 
the Prize Court at the Port Imperator Alexander III. so far as- 
it may differ from this decision. 



Further proceedings were then taken in the Libau Prize- 
Court to obtain compensation in respect of the property 
destroyed, and the following decisions were given by that 
Court and the Supreme Prize Court. 
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Claim of the British India Steam Navigation 
Company, Limited. 

Judgment of the Libau Prize Court. 

On the 13th day of April 1909, the Prize Court of the 
Port Emperor Alexander III., constituted as follows : — 

President, Colonel Stark ; 

Members : Actual State Councillor Balas, Actual State 
Councillor Trautscholdt, Post Captain Schmidt ; 

Present also : the Procurator, Major-General Voevodski, 
and the Secretary, Lieutenant Vasiliev ; 
heard the claim of the British India Steam Navigation Company, 
Limited, of Glasgow, against the Russian Treasury, on account 
of the Ministry of Marine, for the sum of 849,875 r. 42 c. 

After the sinking on the 23rd May 1905 by the Imperial 
cruiser "Terek" of the steamer "Ikhona," sailing under the 
British flag from Rangoon and Singapore to Japanese ports, the 
owners of the steamer and of the goods on board her presented 
claims against the Russian Government to the Prize Court of 
the Port Emperor Alexander III. for compensation for the value 
of the sunken property and for losses arising therefrom. 

All these claims were disallowed by the Prize Court,® 
which found . that the detention and the destruction of the 
"Ikhona" and her cargo were regular. The finding of the 
Prize Court was, however, reversed by the Supreme Prize Court, 
which, in its decision of the 9th April 19084 found that 
although the detention of the "Bihona" by the "Terek" 
was regular, yet the steamer as well as her cargo should 
subsequently have been released. In view of this the Supreme 
Prize Court gave judgment in favour of the claimants, as 
being entitled to compensation for the actual value of the 
steamer as well as of her cargo, allowing them to claim such 
compensation within the limits of the sums already declared 
by independent proceedings in the manner prescribed by 
Articles 88 and 89 of the Regulations relating to Naval Prizes.")" 
In view of this decision of the Supreme Prize Court, Sworn 
Advocate Sheftel, holding the requisite powers, presented on 
the 21st August 1908 to the Prize Court of the Port Emperor 
Alexander III. a claim on behalf of the British India Steam 
Navigation Company of Glasgow for the sum of 89,460Z. lis. 5d. 
as compensation for the value of the steamer " Ikhona," and for 
the stores on board, as well as for losses arising from the 
owners having been deprived of her earnings during the course 
of two years, the expenses of transhipment and maintenance 
of the crew, viz., 68,457'i. 14s. for the steamer, 1,263L 8s. 5d. 
for coal and other stores, 19,104Z. lis. 5d. for losses arising 
from the cessation of the working of the steamer, and 
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634Z. 17s. M. for the expenses of transhipment and maintenance 
of the crew, which at the exchange of 9 r. 50 c, amount to 
849,875 r. 42 c, for which sum he sought judgment in favour 
of the claimants, with interest accruing from the day on which 
the "Ikhona" was sunk, i.e., from the 22nd, May 1905. 

In support of the claim, Sworn Advocate Sheftel produced 
the following documents : — 

1. A declaration made by the Secretary of the British India 
Steam Navigation Company before the London notaries De 
Pinna and Venn on the 22nd May 1906, containing particu- 
lars of the steamer and her special appliances, enumerating 
the stores on board, estimating the losses incurred, and showing 
the cost of the steamer and her stores. 

2. A letter from Inglis' dockyard, dated the 2nd August 
1898, and addressed to the British India Steam Navigation 
Company, in which the cost of the steamer proposed to be 
ordered was stated to be 76,50$. 

3. A letter, dated the 5th August 1898, from the Company 
to Inglis' dockyard, in which they agreed to the sum of 76,500L 
for each of the two steamers ordered. 

4. Specification and drawing of the steamer. 

5. Receipted accounts for the construction of the steamer. 

6. ^Certificate of the "Ikhona." 

7. Insurance policies for 1901, 1902, and 1903, from which 
it is seen that the " Ikhona " was valued at 76.500Z. in the year 
1903, and insured for half that amount. 

8. Certificate of the agent of John Inglis' dockyard, witnessed 
by the Russian Consul at Glasgow, to the effect that the firm 
Inglis had built the " Ikhona." 

For verification of the various items of the claim, a valuation 
by order of the Prize Court was made by one of its members 
for the purpose of ascertaining the value of the steamer and her 
special appliances at the time she was sunk by the " Terek " 
on the 23rd May 1905, and determining approximately the 
quantity of stores and spare appliances which could have been 
on board. The following persons were invited as experts : 
Colonel Shilov, Chief Engineer of the Port Emperor Alexander 
III. ; Colonel Shvedov, shipbuilder of the same port, and 
Captain Lindeman, of the merchant service. The experts, on 
the strength of the material produced to them, namely, drawings 
and specifications of the steamer, receipted accounts for her 
construction, and insurance policies, came to the conclusion 
that, according to the accounts, the cost of the construction of 
the steamer amounted to 76,500Z., the cost of the special 
appliances 2,706J., a total of 79,206L, and on deducting 4 per 
cent, for the amount to be written off annually during the course 
of five years, the value of the steamer at the time she was sunk 
should amount to 64,584Z. The experts, however, found that the 
declared cost of the port lights was improbable, and on 
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deducting 40 per cent, of 1.810L determined the value of the 
"Ikhona" at the time she was sunk to be 63,994£. At the 
same time, the experts thought that the ship's stores, as shown 
in the description of the steamer, and the quantity of coal 
as stated therein, must have been on board during her voyage, 
and that the total cost of the same, verified under their respective 
headings, and amounting to l,263i., did not seem to have 
been exaggerated. 

At the sitting of the Court the attorneys Sheftel and 
Galpern pointed out that the sworn depositions of the 
Secretary, supported by documents and accounts, commercial 
correspondence 'and policies, should have more weight as 
evidence than the opinion of experts, more especially as the 
latter had determined the cost of the steamer at very nearly the 
same amount as that shown by the claimants. They claimed 
that the amount written off for depreciation, as determined by 
the experts, was not correct, inasmuch as it is the rule of 
steamship companies to write off 3 per cent., besides which the 
experts had calculated the amount to be written off for five whole 
years, whereas the steamer had not been employed for so long a 
time. The claimants considered themselves entitled, apart from 
the value of the sunken steamer, to receive also compensation 
for the loss of profits for such time as would be required for 
building a new steamer, and contended that the reimbursement 
of the value must be understood in the sense of restoring all 
losses suffered by the claimants in consequence of the sinking 
of the steamer. Finally, the claimants sought judgment in 
their favour for interest on the amount claimed from the day of 
sinking to the day of payment, as an item to which they were 
entitled by the mere fact of the destruction of the steamer, and 
also by the general civil laws, basing their argument on 
Articles 59 and 86 of the Regulations relating to Naval Prizes,® 
on the ground that if it were not intended in the Regulations 
relating to Naval Prizes to apply these rules it would have 
been definitely stated therein, as in the case of exemptions 
relating to law costs and stamp duties. 



The Procurator, in his speech, pointed out that the grounds 
upon which a decision should be arrived at must be based upon 
the decision of the Supreme Prize Court, which had granted to 
the claimants the right to compensation only for the value of 
the steamer and cargo. The steamer was lawfully detained, 
but should have been restored to the owners, and as she was 
sunk it would seem necessary to pay the equivalent of the 
steamer and cargo at the time when such return should have 
been made, and therefore all demands exceeding the value of 
the steamer and the stores on board must be deducted, and 
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judgment should be given in favour of the claimants for 
63,994L for the steamer and l,263i. for the stores, or a total of 
65,2571. 



The Prize Court, after weighing the circumstances of the 
case and the contentions of both parties, finds as follows : — 

1. By the decision of the Supreme Prize Court it was decided 
that the claimants were entitled to the actual value of the 
steamer " Ikhona." The detention of the steamer was found 
to be lawful, and, therefore, under Article 30 of the Eegulations 
relating to Naval Prizes,® none of the claims which have 
reference to losses arising from the sinking of the steamer can 
be allowed. Such claims are as follows : — 

(o) Loss of the earnings of the steamer during the course of 
two years until the construction of a new steamer ; 

(b) Expenses for transhipment and maintenance of the crew 

and other minor expenses caused by the sinking of 
the steamer, both of which constitute loss of profits, 
lucrum cessans ; and 

(c) Claims for payment of interest on the amount to be 

awarded from the date of sinking until payment. 
The said .interest is not of the nature of lucrum 
cessans, but constitutes a special right of the creditor 
in the event of the unpunctuality of a debtor or illegal 
detention of property. The Civil Department of Cas- 
sation of the Ruling Senate, in decisions No. 455/1876 
and No. 20/1880 {see Vol. X., Part I., ed. " Borok," 
p. 269), asserted that interest should stand on the 
same footing as compensation for losses. 

If, in accordance with the contention of the claimants, the 
general principles of civil procedure were to be applied to the 
present case, it would then be necessary to acknowledge that as 
interest, as determined by the Senate, comprises an element of 
compensation for losses, the claimant is not entitled to interest, 
as only the actual value of the sunken steamer should be 
refunded to them. 

Furthermore it is necessary to observe that the Regulations 
relating to Naval Prizes* contain no indication of the right of 
injured parties to receive interest, and in cases not provided for 
in the said Regulations refer only to codes of procedure 
(Article 59 of the Regulations), from which it must be inferred 
that the Regulations relating to Naval Prizes, whilst comprising 
a particular body of rules relating to material matters and legal 
forms of procedure, permit the application of the codes of civil 
and criminal procedure on doubtful points, but not of the 
general civil laws. 
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For these reasons, the claimants should be reimbursed the 
actual value of the sunken property, i.e., of the steamer and 
■of the property on board her, without compensation for the 
loss of profits on the working of the vessel, or for conveyance 
•of the crew and so forth, and without any interest. 

2. The experts valued the steamer, after deducting a sum 
for depreciation, at 63,994L, and the value of the stores on board 
at 1.263Z., altogether 65,257L 

Although, according to the documents produced by the 
•claimants, the steamer cost 68,457£. besides the amount written 
off, the mere fact that such a sum was paid cannot serve as 
irrefutable evidence that the sum indicated by the experts as 
the amount for which it would be possible to build a vessel 
similar to the " Ikhona " is incorrect, more especially as the 
claimants produced no data that could disprove the estimate of 
the experts, either as regards the valuation of the steamer or the 
4 per cent, written off for depreciation as calculated by them. 
Finally, with regard to calculating the depreciation over five, 
and not four and three-quarter years, as suggested by the 
claimants, the Court finds it just to be guided by the agreement 
of the claimants with the Inglis dockyard, according to which 
the steamer was to have been handed over to the claimants in 
May 1900, and therefore five years had elapsed from the time 
she was built to the time she was sunk. In this manner the 
•claimants should be awarded 65,257L, or, at the rate of 
•exchange of 9 r. 50 c. per pound sterling, 619,941 roubles. 

For these reasons the Prize Court decides : — 

To give judgment against the Treasury, on account of the 
Ministry of Marine, in favour of the British India Steam 
Navigation Company, Limited, of Glasgow, for 619,941 
roubles. 

The remainder of the claim is dismissed. 



Against this decision the Company appealed to the Supreme 
Prize Court. 



Decision of the Supreme Prize Court. 

By order of His Imperial Majesty, the Supreme Prize Court, 
sitting on the 11th (24th) November 1909, and constituted as 
follows : — 

President, Minister of Marine, Vice-Admiral Voevodski ; 
Members of the Admiralty Council : Vice-Admiral 
Matusevich ; Vice-Admiral Reitzenstein ; Vice-Admiral 
Shtchensnovich ; Assistant Minister of Marine, Vice- 
Admiral Grigorovich ; 
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Senators : Privy Councillor Pribylski ; Privy Councillor 

Pushkin ; 
Member from the Ministry for Foreign Affairs, State 

Councillor Baron Taube ; 
Acting Procurator, Privy Councillor Steblin-Kamenski ; 
Acting Secretary, Collegiate Councillor Speranski ; 

heard the appeal of the British India Steamship Company 
against the decision of the Prize Court of the' Port Emperor 
Alexander III. of the 13th April 1909, in the matter of the 
claim of the Company for compensation for losses resulting from 
the sinking of the steamship " Ikhona." 

After reciting the evidence and decision in the proceedings 
in the Libau Prize Court, the judgment proceeds : — 

■Against this decision Sworn Advocate Sheftel lodged an 
appeal, in which he maintained : — 

1. That under Article 29 of the Regulations relating to 
Naval Prizes* the owner of destroyed property which ought 
to be restored should be reimbursed the value of the property 
destroyed, ascertained in accordance with the particulars pro- 
duced. These particulars, in the form of reliable documentary 
evidence, were presented in the case, and the Court had no grounds 
for not adopting them in making a valuation of the lost steamer. 

2. Depreciation of the original value of the steamer cannot 
possibly be calculated for five complete years, but only for four 
years and nine months, as the steamer was employed only during 
four years and nine months. The amount of depreciation was 
determined by the experts at 4 per cent., whereas no grounds 
are to be found for this figure, nor any error in the figures of the 
claimants giving the amount of annual depreciation at 3 per 
cent, for all the numerous vessels of the merchant service. 

3. The experts did not touch upon the item "of the claim for 
19,104Z. lis. 6d., for loss of profits to the claimants during 
the time which appeared to be necessary for building a new 
steamer. 

The Court was clearly wrong as to the so-called- lucrum 
cessans, as in this case the subject of discussion is not that of 
any special profits, but that of the amount required for the 
construction of a new steamer of the same value and qualities 
as the "Ikhona," which does not as yet represent for the owners 
the equivalent of the lost steamer. 

The Supreme Prize Court decided that the claimants were 
entitled to compensation for the actual value of the lost steamer, 
but the actual value clearly includes the amount required for 
building, and in addition a sum to meet the loss suffered by 
the claimants through not receiving the steamer back. The 
actual value is not limited to the cost of a steamer which would 
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be completed for work two years or a year and ten months 
afterwards. 

4. The expenses in connection with the transhipment and 
maintenance of the crew, and other sundry expenses caused 
by the sinking of the " Ikhona," amounting to a total sum of 
634Z. 2s. 6d., had to be defrayed by the shipowners out of their 
own funds. The loss of the steamer, owing to her sinking, thus 
involved them in unavoidable expenses in shipping the crew 
home, and other analogous disbursements. In this case the 
subject of discussion is not that of any imaginary profits and 
gains, but that of the expenses and losses incurred. 

5. The Prize Court did not award any interest on the 
amount of the claim. 

By the decision of the Supreme Prize Court it was admitted 
that the steamer, although justly detained, , should have been 
released. In view of the fact that she was sunk, her owners, 
in accordance with Article 29 of the Regulations relating to 
Naval Prizes,® should be awarded the value of the property 
destroyed. 

The owners of the steamer became entitled to compensation 
for this value from the moment she was sunk ; consequently 
from this moment the owners became entitled to interest on the 
amount representing the value of the destroyed property. 

The Port Prize Court refused to award interest, not only from 
the day that the steamer was sunk, i.e., from the date of the loss 
or destruction of the property, but even from the date of pre- 
senting the claim for compensation for this loss. According to 
repeated decisions of the Ruling Senate (decisions 1871, No. 1260 ; 
1873, No. 129 ; 1875, No. 251 ; 1895, No. 1 ; 1902, No. 118), the 
right to demand interest on the total amount of a debt, from the 
day of presenting a claim in respect of the same, is established 
by law, and in all circumstances is indisputable. 

The claimants therefore requested the Supreme Prize 
Court — 

To reverse the decision of the Prize Court of the Port Emperor 
Alexander HE. of the 13th April 1909, and, in addition to the 
sum of 619,941 roubles already awarded by such Court, to 
award out of Government funds, on account of the Ministry of 
Marine, to the British India Steamship Company a further sum 
of 229,934 r. 42 c, with interest on 849,875 r. 42 c, from the 
22nd May 1905. 



The Supreme Prize Court, on considering the circumstances 
of the case, the arguments put forward by Sworn Advocate 
Sheftel, and the conclusions of the. Acting Procurator, finds 
that the Supreme Prize Court, by its decision of the 9th April 
1908, in accordance with Articles 29 and 30 of the Regulations 

* App. A. 



250 The " Ikhona." 

relating to Naval Prizes,® admitted the right of the claimants to 
compensation only for the actual value of the " Ikhona " and 
the cargo on board, disallowing all the claims for losses 
sustained in consequence of the detention of the steamer. 
Despite the clear meaning of this decision claims have been put 
forward for reimbursement of expenses in connection with the 
transhipment and maintenance of the crew to the amount of 
643Z., and for compensation for the loss of earnings to the 
amount of 19,104L during the time required for building a 
new steamer. The argument of the claimants that these losses 
resulted from the sinking of the steamer is no justification for 
the claim. According to the general provisions of the Civil 
Law compensation for losses is recoverable from the party who 
caused them ; but as has already been laid down in the above- 
mentioned decision of the Supreme Prize Court, such compen- 
sation cannot be allowed in virtue of Article 30 of the Regulations 
relating to Naval Prizes.® The only party responsible for the 
detention and its consequences — the sinking of the " Ikhona " 
— is the master of the vessel, G-. Stone, who failed to present in 
due time the documents in his possession ; the claimants can 
therefore demand compensation from him for these losses, but 
not from the Government, which is responsible only within the 
limits of Articles 29 and 30 of the Regulations relating to Naval 
Prizes.® 

As to the claimants' request to be awarded, in addition to 
the compensation awarded by the Prize Court, a further sum 
of 229,934 roubles, the Supreme Prize Court finds that the 
original value of the steamer, without the special appliances, 
was 76,500Z. as paid in the year 1900, the owners and the 
experts having determined it at the same figure. The 
Secretary of the Steamship Company determines the original 
value of the special appliances at 3,3342. ; the experts, however, 
deducting — perfectly correctly— the expenses, which are in 
nowise attributable to the steamer " Ikhona," as well as incidental 
charges for dry-docking, have determined their value at 2,7061. 
But the experts also find this sum to be excessive, seeing that 
the original value of port lights and skylights, included in the 
above, judging from existing prices in England, must be 
reduced by 724L Such a decision appears to be quite correct, 
as the value of the destroyed article for the purposes of compen- 
sation must be determined by prices existing at the time of 
destruction, and not at an earlier date when the vessel was built. 
Therefore the valuation of the steamer, determined by experts at 
the sum of 78,482Z., is quite correct. 

The argument that the depreciation, taken by the experts 
at 4 per cent., was excessive, and that 3 per cent, per annum 
was sufficient, and generally adopted by the British India 
Steamship Company for all their vessels, cannot be admitted as 
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deserving of consideration, as it does not follow that because the 
Company had fixed the amount of depreciation at 3 per cent, 
per annum this amount corresponds with facts. From informa- 
tion obtained it appears that, according to the statutes of the 
" Kavkas and Merkuri " Company, the loss of value from use is 
fixed for iron hulls of vessels and engines at 5 per cent., and for 
wooden hulls of vessels and barges at 10 per cent, of the original 
cost, and these amounts for depreciation have also been estab- 
lished by Article 50 of the Laws relating to the Volunteer Fleet. 
From this it follows that 4 per cent, as established by the experts 
for depreciation of the "Ikhona " is not excessive. 

The arguments of the claimants that the time for depre- 
ciation should not be reckoned for a period of five complete 
years, as was done by the experts, but for 4f years are likewise 
groundless. The claimants, in taking the registration of the 
vessel as the time from which the depreciation should commence, 
and not the date agreed for delivery, are incorrect, as the vessel 
prior to registration had been subject to various trials from 
which she would depreciate no less than from ordinary service. 
The claimants, moreover, do not deny the fact of the acceptance 
of the vessel at the stipulated contract time. 

For the foregoing reasons there are no sufficient grounds for 
varying the amount awarded by the Court. 

Turning to the question of interest, the Supreme Prize 
Court finds that according to the general principles of the 
Civil Law the owner of property destroyed has the right to 
demand, besides the value of the property, interest from the 
date of destruction, or, as expressed in the text of the Civil 
Law (Article 1052, obligatory rights) from the date of perpetrat- 
ing an unlawful act. The general principles of the Civil Law 
cannot, however, be directly applied to the present case, as they 
have reference to unlawful destruction of property belonging to 
a stranger within the sphere of particular rights of private 
parties, whereas in the present instance it was a case of lawful 
destruction of property by the authorities of the State. In 
permitting the destruction of captured property, Articles 21, 
29, and 74 of the Regulations relating to Naval Prizes* require 
that, after destruction, the question of condemnation or release 
should be decided as if it were in existence, and that, if it be 
found to be entitled to release, the original owners, owing to the 
impossibility of returning the property, should be compensated 
for its value, i.e., be paid its equivalent in cash. The strict 
sense of Articles 29 and 30 of the Regulations relating to 
Naval Prizes* and the meaning of payment of the equivalents 
appears to be that the original owner is entitled to receive the 
amount of the property at the time with such accrued interest 
as the property itself could have earned. 
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Therefore, if the property had been detained without suffi- 
cient reason, the original owner would have been entitled to its 
return with special compensation for losses for the period of 
such unlawful detention, and he would be entitled to receive the 
value of the property with interest from the time of such deten- 
tion ; if, however, as in the present case, the property had been 
detained on sufficient grounds, the original owner would only 
have been entitled to its return without any compensation for 
the time of such lawful detention, and he is entitled to receive 
only the amount of the value, without any interest, from the date 
of detention to the date when the property should be returned. 
This excludes the supposition that the right to receive interest 
commences from the date when the claim was made, as such 
claim may have been presented before the property had been 
found to be subject to release, prior to which, as stated above, 
interest cannot be allowed to accrue. 

The right of the claimants to receive interest from the time 
they were entitled to receive the captured property, appears to 
be indisputable, as they were entitled to the property but 
unable to obtain it owing to the fault of the captors, and there- 
fore obliged to bear losses which are not due to the detention 
of the property, but to the captors having failed to carry out their 
obligations, either intentionally or on account of the proceedings 
in the case, or other causes which have delayed the payment of 
the amount awarded. 

On the question as to the time when the detained property 
should have been returned, the Court finds that in accordance with 
the intention of Articles 80 and 85 of the Regulations relating 
to Naval Prizes'* the moment when the property should have 
been returned is the day on which the Court gave its decision for 
the release, but this rule cannot be applied to the present case 
owing to the exceptional circumstances, in that the decision 
of the Supreme Prize Court as to the release of the " Ikhona " 
was given only on the 9th April 1908, i.e., nearly three years 
after she was captured. As the vessel was no longer in 
existence, the case proceeded without strict observance of all 
the provisions of the law requiring the earliest possible termi- 
nation of the proceedings for condemnation or release. Contrary 
to Article 71 the notices calling for the owners of the vessel 
captured in May 1905 were • not published immediately, but 
only at the beginning of February 1906, and the decision of the 
question of condemnation or release, contrary to Article 89 of the 
Regulations relating to Prizes,* was postponed owing to the pro- 
ceedings for compensation for losses. Under such circumstances 
it would be unjust to award interest only from the day of the 
decision of the Supreme Prize Court, i.e., from the 9th April 
1908, as by so doing loss due to the non-observance of the 
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established methods of procedure woxdd fall on the owners of the 
property destroyed. 

Although it is not possible in the present case to fix the 
exact day when the property should have been released in the 
ordinary course, it would be just to take as such the day 
upon which the claimants made their application for com- 
pensation, viz., 1st June 1906, a year after the " Ikhona " was 
captured. This coincides with the time when in the ordinary 
course of procedure the decision for the release of the property 
should have been announced. As regards the time up to 
which the calculation of interest can continue^ Article 81 of 
the Regulations relating to Naval Prizes™ lays down that the 
expenses of keeping captured property after the time when 
the person in whose custody it is receives notice of the decision 
that it is to be released must be borne by the original owners ; 
therefore, there is no reason to pay interest after the day which 
will be fixed for the payment of the amount awarded, merely 
because the owner, or a duly authorised person, does not 
appear for the purpose of receiving the amount awarded. 
Consequently interest will cease from the day which will be 
fixed for the payment of the sum awarded. 

Lastly, the amount of interest, in the absence of any other 
rule, must be fixed in accordance with the general provisions of 
the law (Article 2021, Civil Laws) at 6 per cent, per annum. 

On all the foregoing grounds the Supreme Court decides : 
To reverse the decision of the Prize Court of the Port Emperor 
Alexander TJI. in respect of the refusal to award interest, and 
to award out of the Government funds, on account of the 
Ministry of Marine, to the British India Steamship Company 
interest on the sum of 619,941 roubles at the rate of 6 per cent, 
per annum from the 1st June 1906, to the day which the 
Ministry of Marine will fix for the payment of the amount 
awarded. All the remainder of the decision against which an 
appeal has been made is confirmed. 



With regard to the cargo, where the goods were insured 
separate proceedings were taken by each of the Insurance 
Companies interested. Part of the cargo does not appear 
to have been insured, and in that case the proceedings were 
taken by the owner. 

The judgments were in all cases given on the same day as 
in the case relating to the claim of the ship and the decisions 
of the Supreme Prize Court in the appeals were all pronounced 
on the same day. 

* App. A. 



254 The " Ikhona. 



Claim of the South British Fire and Marine 
Insurance Company.* 

Decision of the Libau Prize Court. 

On the 24th day of January 1909, the Prize Court of the 
Port Emperor Alexander III, constituted as follows : — 
President, Colonel Stark ; 
Members : Actual State Councillor Balas, Actual State 

Councillor Trautscholdt, Post-Captain Schmidt ; 
Present also, the Procurator, Major-General Voevodski, 
and the Secretary, Lieutenant Vasiliev ; 

heard the claim of the South British Fire and Marine Insurance 
Company of New Zealand against the Ministry of Marine of 
the Russian Government for the sum of 9,500 roubles. 

After the Imperial cruiser " Terek " had on the 23rd May 
1905 sunk the steamer "Ikhona," on a voyage under the 
British flag from Rangoon and Singapore to Japanese ports, 
the owners of this steamer and her cargo presented claims 
against the Russian Government in the Prize Court of the Port 
Emperor Alexander III. for compensation for the value of the 
property destroyed and the losses occasioned thereby. 

All these claims were dismissed by the Prize Court,")" 
which found that both the capture and the sinking of the 
" Ikhona " and her cargo were justified. The decision of the 
Prize Court was reversed by the Supreme Prize Court, which, 
in its judgment pronounced on the 9th April 1908, found 
that, although the capture by the cruiser of the " Pkhona " 
was in order, the steamer, as well as her cargo, should sub- 
sequently have been released, and therefore declared that the 
claimants were entitled to be compensated for the actual value 
of the steamer and her cargo, and reserved to them the right of 
obtaining such compensation, within the limits of the declared 
amounts, by independent proceedings in the manner prescribed 
by Articles 88 and 89 of the Regulations relating to Naval 
Prizes.^ 

In accordance with this decision, Sworn Advocate Sheftel, 
acting under a proper power of attorney, presented to the Prize 
Court of the Port Emperor Alexander III. a claim on behalf of 
the South British Fire and Marine Insurance Company of New 
Zealand, stating in his petition that on board the " Ikhona," 
there was some cargo shipped by the firm Adikaladyn of 
Pondicherry and destined for Yokohama for the firm of Rava. 
These goods comprised fifteen bales of tanned sheep-skins of 
the value of 15,000 rupees. This sum, as proved by the receipt 
on the policy, was paid on the "25th August 1906 by The 
Company, to whom all the Tights of ownership in the cargo 

* The earlier judgments are printed in full, the remainder are abridged. 
f See above, p. 228. J -A-pp. A. 
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passed. In view of the decision of the Supreme Prize Court of 
the 9th April 1908, which admitted the right of the claimants to 
be compensated for the value of the goods destroyed with the 
"Ikhona," the claimants requested that judgment should be 
given against the Treasury, on account of the Ministry of 
Marine, for 15,000 rupees, or 1,000L, which, at the rate of 
exchange of 9 r. 50 c. per 11., amounts to 9,500 roubles, with 
interest from the date of the sinking of the "Ikhona," i.e., the 
22nd May 1905. 

In support of the claim the following documents were 
produced : — 

1. Manifest of the " Ikhona " for fifteen bales of skins, shipped 
under marks " N.D.L. " and " H.A.G. " to Yokohama. 

2. Bill of lading of the 10th May 1905, issued at Pondicherry 
per steamship "Palamcotta" to the shipper, Adikaladyn, on 
fifteen bales of tanned sheep-skins destined for Yokohama after 
transhipment at Rangoon. The bill of lading bore an endorse- 
ment made by the British India Steamship Company regarding 
the transhipment of the said goods at Rangoon to the "Ikhona." 

3. Three invoices of the 12th May 1905, for ten bales of 
skins weighing 5,0091bs., for four bales of skins weighing 
1,996 lbs., and for one bale of goat-skins weighing 462 lbs., 
containing 800 tanned skins forwarded from Pondicherry to 
Yokohama. 

4. Policy of the South British Marine Insurance Company, 
dated the 10th May 1905, on fifteen bales of tanned sheep- 
skins accepted for insurance for the sum of 15,000 rupees at 
Pondicherry on shipment per the " Palamcotta " to Yokohama 
after transhipment at Rangoon. The policy was endorsed with 
an acknowledgment of the receipt by the firm Adikaladyn of the 
full amount of the policy. 

In order to verify the value of the goods mentioned in 
the claim, the Prize Court sought the opinion of an expert, in 
which capacity S. Schapir, a wholesale leather merchant of Libau,, 
was consulted. He stated that according to the invoices there 
were loaded 14,800 skins, weighing 7,467 English lbs., or 8,244 
Russian funts, i.e.,. about half-a-pound per skin. This incon- 
siderable weight shows that the bales contained tanned sheep- 
skins, which generally weigh half-a-funt apiece and less ; the 
insured sum of 9,500 roubles is out of all proportion to the value 
of half-manufactured goods, being nearer that of the finished 
article, i.e., dressed skins, and this might have been the quality 
of those in question, as the goods came from French Colonies ; 
ready-dressed skins of average quality, reckoning at 40 roubles 
a pood, might have cost 8,200 roubles, but taking into con- 
sideration that it is customary when forwarding leather goods 
by sea to insure them for 20 per cent, more than their value,, 
even in time of peace, the expert is of the opinion that the actual 
value -of the consignment of skins amounted to 12,000 rupees. 
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The attorney of the claimants drew attention to the fact that 
the valuation of the expert was strongly at variance with the 
contents of the documents, and especially with the invoice, 
which is not open to suspicion, and as the expert gave no definite 
reply as to the quality of the goods contained in the bales, it is 
necessary to be guided by the invoices and policy, which 
indicate the value of the goods to be 15,000 rupees. 

The Procurator, on the strength of the statement made by 
the expert, that the insured amount included the anticipated 
profit of not less than 20 per cent., was of the opinion that the 
claim should be allowed with a reduction of 20 per cent. 

Having taken the foregoing into consideration, and bearing 
in mind that the presence on board the "Ikhona" of fifteen 
bales of skins weighing 7,469 English lbs. has been sufficiently 
proved by the entries in the manifest of the "Ikhona" and by 
the bills of lading ; that the right of the owners to compensation 
for the actual value of these goods has been admitted by the 
decision of the Supreme Prize Court dated the 9th April 1908 ; 
that the claimants, having paid the shippers the insured amount 
for the goods lost, appear as transferees of the rights of the 
shipper of the goods, and have in this manner acquired the right 
to receive compensation ; that in accordance with the decision 
of the Supreme Prize Court, and with Articles 29 and 30 of the 
Regulations relating to Naval Prizes,®' the claimants should be 
awarded compensation equivalent to the actual value of the goods 
without including further losses due to the sinking of the vessel ; 
that, according to the expert's opinion, the goods could not have 
been worth more than 12,000 rupees, and were insured for 
20 per cent, over and above their actual value, the Prize Court 
finds that the amount of the claim should be reduced, and that 
judgment should be given for the claimants for 12,000 rupees, 
or 800Z., or, at the rate of exchange of 9 r. 50 c. per 11., 7,500 
roubles, without interest, provision for which is not made in the 
Regulations relating to Naval Prizes. 

On these grounds the Prize Court gives judgment against 
the Treasury on account of the Ministry of Marine in favour of 
the South British Fire and Marine Insurance Company of New 
Zealand for the sum of 7,600 roubles. The remainder of the 
claim is dismissed. 



The claimants appealed from the decision of the Libau Prize 
Court to the Supreme Prize Court. 

Deeision of the Supreme Prize Court. 

By order of His Imperial Majesty, the Supreme Prize Court, 
sitting on the 11th (24th) November 1909, and attended by : — 

President, Minister of Marine, Vice-Admiral Voevodski ; 
Members of the Admiralty Council : Vice - Admiral 
Matusevich, Vice-Admiral Reitzenstein, Vice-Admiral 

* App. A. 
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Shtchensnovich ; Assistant Minister of Marine, Vice- 
Admiral Grigorovich ; 

Senators : Privy Councillor Pribylski, Privy Councillor 
Pushkin ; 

Member from the Ministry for Foreign Affairs, State 
Councillor Baron Taube ; 

Acting Procurator, Privy Councillor Steblin-Kamenski ; 

Acting Secretary, Collegiate Councillor Speranski ; 

heard the appeal of the attorney of the South British Fire and 
Marine Insurance Company, of New Zealand, against the decision 
of the Prize Court at the Port Emperor Alexander III. of the 
24th January 1909, as to the claim of the said company. 

After reciting the evidence and the decision in the pro- 
ceedings before the Libau Prize Court, the judgment 
proceeds : — 

Against this decision the attorney of the South British Fire 
and Marine Insurance Company of New Zealand, Sworn 
Advocate Sheftel, entered an appeal, in which he argued that 
the Prize Court unjustly reduced the amount of the claim, 
which had been fully proved by original documents that had 
been in nowise criticised by the Court, to the extent of 20 per 
cent, on the assumption that the sum insured included the said 
proportion of 20 per cent, as anticipated profit. Such an 
assumption is refuted by the documentary evidence produced 
in the case. If the Court had drawn a conjecture that the 
anticipated profits had been included in the sum insured , then 
this profit couhi have been correctly calculated by deducting 
the invoice prices from the amount insured. 

After repeating his statements as to the right to interest, 
which he made in his claim on behalf of the British India 
Steamship Company,* he requests the Supreme Prize Court- 
To reverse so much of the decision of the Prize Court of the 
Port Emperor Alexander III. of the 24th January 1909 as is 
appealed against, and to grant in full the demands set forth in 
the claim, giving judgment against the Treasury, in favour of 
the South British Fire and Marine Insurance Company of New 
Zealand, over and above the 7,600 roubles awarded by the Prize 
Court, for 1,900 roubles, with interest on 9,500 roubles from the 
22nd May 1905. 

The first question for the Prize Court to decide is whether 
or not the Prize Court of the Port Emperor Alexander III. was 
right in reducing the amount claimed by 20 per cent. 

On this point the Supreme Prize Court finds that the Prize 
Court in all claims brought by Insurance Companies has 
generally assumed that the amount which the goods cost at the 
place of shipment should be taken as their actual value, and 
that, relying on the opinion of experts that the insured sums 
usually include about 20 per cent, of anticipated profits, it 

* See above, p. 249. 
B 8603 r 
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has in all cases arrived at the actual value by reducing the 
insured amounts by 20 per cent. Such a deduction cannot be 
acknowledged as correct, because first of all it is arithmetically 
unsound, and secondly because according to the explanations of 
the experts it would appear that this 20 per cent, includes 
contingent expenses for the transport of the goods, consequently 
it includes part of the amount which constitutes the value of the 
goods at their destination. The Supreme Prize Court, when 
admitting the- rights of the owners of the property destroyed to 
receive tlie actual value of the same, had in view its value at the 
time of destruction, and this value should be determined on the 
basis of its value, not at the place of shipment, but at its 
destination, i.e., it should include the contingent expenses for 
transport of the cargo, which are comprised in the 20 per cent, 
of the sum insured. 

The accuracy of this conclusion is confirmed by Article 433 
of the Code of Commerce, as well as by Articles 273 and 274 
of the proposed new Laws relating to the Mercantile Marine, 
according to which, in the event of a hypothecation of goods 
which do not belong to him, the shipowner is bound to pay for 
them the price at which they might have been sold at the place 
to which he had undertaken to transport them ; and, further, 
according to the proposed commercial laws relating to the loss of 
goods in transit by sea, the carrier is obliged to pay the market 
price at their destination, and not at the port of shipment. 
This interpretation of the laws quoted shows with sufficient 
clearness that the actual cost of the property destroyed in 
transit must be determined not on the basis of the price at the 
port of shipment, but with the addition of all expenses for the 
carriage of the goods, which form part of their value at their 
destination. These expenses must not, however, include the 
anticipated profits,* which strictly constitute a benefit accruing 
from the property, but are not the property itself. 

The price of the goods at the place of shipment and the 
expenses for packing, loading, freight, insurance, &c, are 
generally shown in the invoices, and therefore the difference 
between the insured sum and the amounts quoted in the invoice 
can serve as a real basis for judging whether the anticipated 
profit has been insured, and, if so, its amount. It might be 
justifiable to disregard the contents of the invoices if the 
Court had found them unreliable. The prices and expenses 
indicated in the invoices, which were forwarded by some 
merchants to others, are, however, in the absence of evidence; 
to the contrary, worthy of credence ; under these circumstances 
the deduction by the Court of 20 per cent, from the insured 
amounts is justifiable neither arithmetically nor materially. 

Applying these principles to the present case, the Supreme 
Prize Court finds that the expert, who expressed his opinion that 
the insured amount had included a percentage of profit, at the 
same time announced that he could make no definite statement, 
and acknowledged that in the present instance dressed skins 
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were being carried which, could have cost 8,200 roubles. But 
even if such a value at the place of shipment were taken, the 
addition of expenses for freight, insurance, &c, would bring 
the total sum to an amount not less than the 9,500 roubles 
claimed. Taking into consideration the destruction of the skins 
themselves, and the indefinite conclusions arrived at by the 
expert, no ground is shown for discrediting the accuracy of 
the value shown in the invoices under which the skins were 
forwarded and purchased. 

The Supreme Prize Court decides in favour of the appeal 
both as regards the determination of the value of the skins 
destroyed and as regards interest on this sum for similar reasons 
to those cited by the Supreme Prize Court in the case of the 
claim of the British India Steamship Company for the sinking 
of the "Ikhona,"" and determines to reverse the decision of 
the Prize Court of the Port Emperor Alexander III., to give 
judgment against the Treasury on account of the Ministry of 
Marine in favour of the South British Fire and Marine Insurance 
Company, of New Zealand, for 9,500 roubles, with interest at 
6 per cent, per annum from the 1st (14th) June 1906 to the 
day which the Ministry of Marine shall appoint for the payment 
of the money. The remainder of the appeal is dismissed. 

* See above, p. 247. 



R 2 



260 The " Ikhona." 

Claim of the Western Insurance Company of Toronto 
and London. 

Decision of the Libau Prize Court. 

On the 24th day of January 1909, the Prize Court of the 
Port Emperor Alexander ILL, constituted as follows : — 

President, Colonel Stark ; 

Members : Actual State Councillor Balas, Actual State 
Councillor Trautscholt, Post-Captain Schmidt ; 

Present also the Procurator, Major-General Voevodski, 
and the Secretary, Lieutenant Vasiliev ; 
heard the claim of the Western Insurance Company of Toronto 
and London against the Russian Treasury on account of the 
Ministry of Marine for the sum of 122,873 roubles. 

After the Imperial cruiser "Terek" had on the 23rd May 
1905 sunk the steamer "Ikhona," on a voyage under the 
British flag from Rangoon and Singapore to Japanese ports, the 
owners of this steamer and her cargo presented claims against 
the Russian Government in the Prize Court of the Port Emperor 
Alexander III., for compensation for the value of the property 
destroyed and the losses occasioned thereby. 

All these claims were dismissed by the Prize Court,® which 
found that both the capture and the sinking of the "Ikhona" 
and of her cargo were justified. The decision of the Prize Court 
was reversed by the Supreme Prize Court, which in its judg- 
ment, pronounced on the 9th April 1908,| found that, although 
the capture by the " Terek " of the steamer "Ikhona " was in 
order, the steamer, as well as her cargo, should subsequently 
have been released, and therefore declared that the claimants 
were entitled to be compensated for the actual value of the 
steamer and her cargo, and reserved to them the right of obtaining 
such compensation, within the limits of the declared amounts, 
by independent proceedings in the manner prescribed by 
Articles 88 and 89 of the Regulations relating to Naval Prizes.^ 

In accordance with this decision, Sworn Advocate Sheftel, 
acting under a proper power of attorney, presented to the Prize 
Court of the Port Emperor Alexander III., on the 21st August 
1908, a claim on behalf of the Western Insurance Company of 
Toronto and London, stating in his petition that the under- 
mentioned goods insured in the Western Insurance Company of 
Toronto and London were on board the " Ikhona " : — 

(a) One thousand and ninety-three bags of wheat shipped by 
the firm of Kurimboy, Lalyi, Saun and Co., of India, 
to Kobe, and according to bill of lading dated the 
10th May 1905 consigned to the branch of the same 
firm ; insured to the amount of 11,750 rupees. 



* See above, p. 228. f See above, p. 232. J App. A. 
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(b) Fifteen thousand seven hundred and sixty-two bags of 

rice shipped by the firm of Amal Brothers and Co., of 
Eangoon, to Kobe, for the firm of A. S. Shakur, 
according to bills of lading dated the 11th and 18th 
May 1905 ; insured to the amount of 181,260 rupees. 

(c) Six bales of hides and one bale of tanned skins, shipped 

by the firm of Amal Brothers and Co., of Rangoon, to 
Yokohama, consigned to order according to bill of 
lading dated the 13th May 1905, and insured to the 
amount of 1,000 rupees. 

The amount for which the wheat and rice were insured included 
the anticipated profits of the shippers, so that the actual cost of 
the 1,093 bags of wheat was 9,491 rupees, and of the rice 173,100 
rupees. This cost, in the opinion of the claimants, was estab- 
lished beyond doubt by the contents of the bills of lading, 
and by declarations of the firm of Steel Brothers and Co., the 
Association of Rice Merchants (of Burmah), and the merchant 
firm of Morrison and Down. In view of these facts, the attorney 
asked for judgment in favour of the claimants for the sum of 
194,010 rupees (or 12,934i.), or at the exchange of 9 r. 50 c. to 
the 1Z., 122,873 rupees, with interest from the day the " Dxhoria " 
was sunk. 

In support of the claim the following documents were 
produced : — 

1. Manifest of the " Ikhona," in which under Nos. 3, 5, 
and 10 were specified 1,093 bags of wheat, 15,762 bags of white 
rice, and 7 bales of skins and hides. 

2. BiU of lading, dated the 10th May 1905, for 1,093 bags 
of wheat weighing 105 tons, shipped by K. L. Saun by the 
" Ikhona " to Kobe for the same firm. 

3. Nine bills of lading, dated the- 11th and one the 18th 
May 1905, for 15,762 bags of white rice shipped by the firm of 
Amal of Rangoon for the firm of Shakur of Kobe, of a total 
weight of 1,577 ' 21 tons. 

4. Bill of lading, dated the 13th May 1905, for seven bales 
of skins and hides shipped by the firm of Amal of Rangoon to 
order at Yokohama. 

5. Policy No. 1265 of the Western Insurance Company of 
Toronto and London for 1,093 bags of wheat insured by the firm 
of K. L. Saun on shipment by the "Ikhona" from Rangoon to 
Kobe for the sum of 11,750 rupees. 

6. A receipt of K. L. Saun, dated the 8th July 1905, for 
7,712 yen in full settlement for the loss of the cargo insured 
under policies Nos. 1265 and 1265a, with an assignment to the 
Company of all rights under the policy. 

7. Nine policies of the Western Insurance Company of 
Toronto and London, Nos. 1266 to 1270 and Nos. 1272 to 1275, 
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for insurance of 15,762 bags of rice, to the amount of 181,260 
rupees. 

8. A receipt of A. S. Shakur, dated the 8th June 1905, in 
acknowledgment of full settlement for loss of cargo insured 
in the same Company under policies numbered as aforesaid, 
with an assignment to the Company of all rights under the 
policies. 

9. Insurance policy of the Western Insurance Company of 
Toronto and London, dated the 17th May 1905, for the insurance 
of seven bales of hides and skins shipped by the " Ikhona " 
from Rangoon to Yokohama for the sum of 1,000 rupees. 

10. Receipt of Amal Brothers, dated the 16th August 1905, 
in acknowledgment of 1,000 rupees for insurance of seven bales 
skins and hides insured under policy No, 1271, and sunk with 
the " Ikhona." 

In order to verify the cost of the cargo, the opinion of 
experts was sought, who expressed themselves as follows : — ■ 

L. Eliasberg, grain expert, stated that the price given, being 
lower by 25 per cent, than the price which ruled at Libau 
in 1905, and being accompanied by a certificate of the firm 
of Morrison and Down, cannot be considered excessive ; the 
difference between the amount shown in the invoice, 9,431 rupees, 
and the insured amount, 11,750 rupees, can be attributed to 
the anticipated profits having been included in the insured 
amount. 

J. K. Freimann, wholesale rice merchant, stated that the 
price given, 89£ copecks per pood of rice unhusked, is quite 
probable. 

S. Schapir, wholesale leather merchant, stated that ac- 
cording to the conditions of the leather trade prevailing in the 
East Indies, where leather is as a rule not finally dressed, and 
in view of the fact that leather is not shipped by sea for any 
great distance, as sea shipment has a deteriorating effect on 
dressed leather, and as the leather was made up in bales, and 
not packed in cases, it may be confidently supposed that the 
leather was not finally dressed, but only half dressed, i.e., 
gypsumed. Altogether there were 17 cwt. or 52 poods, of 
which 43 1 poods were cow-hides half dressed and 8|- poods 
goat-skins. In estimating the value according to the prices that 
existed in the East Indies, one must reckon cow-hides half 
dressed at 9 roubles per pood and goat-skins at 10 roubles 
per pood. In this manner the value of the former would be 
391 r. 50 c. and the latter 85 roubles, a total of 476 r. 50 c. 
On shipment of leather goods by sea it is customary to insure 
them at 20 per cent, more than the. actual value, and this in 
time of peace, whilst in war time the insurance would be still 
higher. 
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At the sitting of the Court, Sworn Advocate Sheftel, who 
did not deny that it was customary in the oversea trade to 
insure goods to an amount which would include anticipated 
profits, declared that in the present case the Insurance Company 
were the claimants, who were obliged to pay the sum stated in the 
policy, and that this sum would represent the actual value of 
the goods to the claimants. As it had already been admitted 
in the decision of the Supreme Prize Court that the claimants 
were entitled to compensation for the actual value of the goods, 
they were therefore entitled to receive the sums which appeared 
in the policies, with interest from the day the goods were 
sunk. 

The Procurator, on the other hand, argued that the value of 
the goods should be determined after deducting the amount of 
the anticipated profits. 

After considering the claim, and the documents produced 
and the statements made by both parties, the Prize Court 
observes that the actual value of the goods for which the claimants 
would be entitled to compensation must be reckoned at prices 
which existed at the time of shipment, i.e., it should amount to 
such a sum as the goods cost the shippers. Since the Supreme 
Prize Court, in conformity with Articles 29 and 30 of the 
Regulations relating to Naval Prizes,® decided that the claimants 
were only entitled to the actual value of the goods, exclusive 
of losses occasioned by the sinking, the loss of profits which 
the shippers would have earned had the goods reached their 
destination, and even the eventual receipt of these profits by 
means of insurance, would have constituted an addition to the 
actual value of the goods, which must be deducted from the 
amount awarded. The fact that the Insurance Company are the 
claimants does not alter the case, inasmuch as, according to 
Articles 29 and 30 of the Regulations relating to Naval Prizes,® 
compensation for the actual cost of the goods would be allowed 
to any party who had succeeded to the rights of the original 
shippers, but these latter could not of course transfer to others 
more rights than they themselves enjoyed. In like manner, 
the decision of the Supreme Prize Court must not be inter- 
preted loosely as if the claimants had been awarded interest 
from the day the "Ikhona" was sunk, as such right of the 
claimants does not follow either from the text of the decision of 
the Supreme Prize Courtf nor from the relevant article of the 
Regulations relating to Naval Prizes.® Thus, admitting the 
iact of the shipment of the goods referred to in the claimants' 
petition, and that their value has been proved by documents' 
produced and the opinions of competent persons, and that the 
profits of the shippers, as would appear from the opinion of 
experts, must have amounted to not less than 20 per cent, of the 

* App. A. t See above, p. 232. 
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sum insured, the Prize Court finds that the claim must be 
allowed, with a reduction of 20 per cent. — i.e., for the wheat the 
sum of 5,953 roubles, for the rice 91,838 roubles, and for the 
leather 499 roubles must be awarded. 

On these grounds the Prize Court gives judgment against 
the Treasury on account of the Ministry of Marine in favour of 
the Western Insurance Company of Toronto and London for the 
sum of 98,290 roubles. The remainder of the claim is dismissed. 



The claimants appealed from the decision of the Libau 
Prize Court to the Supreme Prize Coiirt. 

Decision of the Supreme Prize Court. 

By order of His Imperial Majesty, the Supreme Prize Court, 
sitting on the 11th (24th) November 1909, and constituted as 
follows : — 

President, Minister of Marine, Vice-Admiral Voevodski ; 

Members of the Admiralty Council : Vice- Admiral 
Matusevich, Vice-Admiral Iteitzenstein, Vice-Admiral 
Shtchensnovich ; Assistant Minister of Marine, Vice- 
Admiral Grigorovich ; 

Senators : Privy Councillor Pribylski, Privy Councillor 
Pushkin ; 

Member from the Ministry for Foreign Affairs : State 
Councillor Baron Taube ; 

Acting Procurator, Privy Councillor Steblin-Kamenski ; 

Acting Secretary, Collegiate Councillor Speranski ; 

heard the appeal of the Western Insurance Company, of Toronto 
and London, against the decision of the Prize Court of the Port 
Emperor Alexander III. of the 24th January, as to the claim of 
the said Company. 

After reciting the evidence and decision in the proceedings 
before the Libau Prize Court, the judgment proceeds : — 

Against this decision the attorney of the Western Insurance 
Company, Sworn Advocate Sheftel, lodged an appeal, and in his 
petition stated, in the first place, that the claimants are entitled 
to compensation for the actual value of the cargo, not at the 
time the ship sailed, but at the moment the ship was sunk • 
and, secondly, that in the present case the claimants, whose title 
to compensation for the actual value of the cargo has been 
admitted by the Supreme Prize Court, are the Insurance Company 
for whom, in any case, the actual value of the goods is the 
sum (without allowing any wrong or artificial exaggeration of 
insurance) for which they were insured. 

The Prize Court ' reduced the value of the goods by 20 per 
cent., on the sole ground that the said 20 per cent, represented, 
in the opinion of the Court, the anticipated profit which is. 
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usually included in the insured amount. This supposition of 
the Court is refuted by the documents exhibited in the case. 
The insured amounts are in no case 20 per cent, higher than the 
invoice price, but only from 6i to 6f per cent., so that, in fact, 
the observations of the Prize Court are incorrect. 

Further, having repeated his arguments regarding the right 
to interest, as shown in his petition in the case of the British 
India Steamship Company,* he requested the Supreme Prize 
Court — 

To reverse the decision of the Prize Court of the Port Emperor 
Alexander III. of the 24th January 1909, in that part which has 
been appealed against, and, in addition to the 98,290 roubles 
awarded, to award from the Government to the Western 
Insurance Company 24,583 roubles, with interest on 122,873 
roubles from the 22nd May 1905. 

The questions to be considered by the Supreme Prize Court 
are the following : — 

1. Does the " actual value " of the property destroyed mean 
the value of the goods at the port of shipment or their value at 
the moment of sinking ? 

2. Is the Insurance Company entitled to reimbursement of 
the whole of the sum insured independently of the actual value 
of the cargo ? 

3. Was the Prize Court right in reducing the value of the 
goods by 20 per cent, on the assumption that this was the 
anticipated profit ? and 

4. Was the Court right in refusing to allow interest on the 
amount of compensation awarded ? 

The first of these questions has already formed the subject of 
consideration by the Supreme Prize Court in the claim of the 
South British Insurance Company of New Zealand,^ arising 
out of the sinking of the "Ikhona," when the Supreme 
Prize Court decided that, having admitted the right of 
the owners of the destroyed property to receive the actual 
value of the same, the Cotirt had in view its value at the time of 
destruction, in consequence of which the arguments contained 
- in the petition for appeal in this respect should be acknowledged 
as sound. 

With reference to the second question, it is observed that 
the decision of the Prize Court was quite correct, seeing that, by 
virtue of Articles 29 and 30 of the Regulations relating to Naval 
Prizes,"!" * ne value of the cargo is refunded to the owner or his 
representative, and that the latter can in no case acquire more 
rights in this respect than the owner of the goods, and therefore 
is entitled only to the actual value of the destroyed property. 

As regards questions 3 and 4, they have already been 
considered in detail by the Supreme Prize Court in the cases of 
the South British Insurance Company J and the British India 

* See above, p. 249. f App. A. % See above, p. 256. 
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Steam Navigation Company* arising out of the sinking of the 
" Ikhona," and were decided in the sense of pronouncing the 
decisions of the Prize Court on these points to be incorrect, and 
therefore it is necessary only to be guided by the considerations 
expressed before by the Supreme Prize Court and to apply 
the same arguments to the present case. 

Applying these principles, the Supreme Prize Court finds 
that a comparison of .-the amounts for which the goods in 
question were insured with the invoice prices, with the 
contingent expenses for transport added, shows that the 
insured amounts exceed the latter prices, from which the 
indubitable conclusion is that the insured sums included the 
anticipated profit, which, as already explained by the Supreme 
Prize Court, is not, according to Articles 29 and 30 of the 
Regulations relating to Naval Prizes, | subject to reimburse- 
ment. With regard to the amount by which the sums 
insured exceeded the cost of the goods, the Supreme Prize 
Court finds that, according to the invoices exhibited, and the 
explanations offered by the appellants (a) the actual value of 
the- rice is to be fixed at 173,100 rupees, whilst it was 
insured for 181,260 rupees, consequently the excess amounts to 
8,160 rupees ; (b) the actual value of the wheat was 9,491 rupees, 
insured for 11,750 rupees, consequently the excess comes to 
2,259 rupees ; and (e) the cost of the skins was estimated by the 
expert at 476 r. 56 c, and on adding the incidental expenses, 
amounting, in the expert's opinion, to 20 per cent., their total 
value was 571 r. 80 c, so it follows that under this heading 
the excess was 61 r. 20 c. Converting the two former sums into 
roubles, the amount is 6,598 r. 70 c, and for all the three con- 
signments, 6,660 roubles. By this amount the Prize Court 
would have been justified in reducing the amount claimed ; but 
as it made a considerably greater reduction, the Prize Court 
acted incorrectly, and its decision cannot be left in force. 

In like measure the refusal of the Court to award interest to 
the claimants appears unjust on the same grounds as those which 
are described at length in the decision of the Supreme Prize 
Court in the case of the British India Steamship CompauyJ 
in consequence of which the decision of the Prize Court is 
reversed on this point. 

On the foregoing grounds the Supreme Prize Court decides 
to reverse the decision of the Prize Court of the Port Emperor 
Alexander III., and to award out of the funds of the Government 
on account of the Ministry of Marine in favour of the Western 
Insurance Company, of Toronto and London, 116,213 roubles, 
with interest at 6 per cent, per annum from the 1st June 1906 
to the day which shall be fixed by the Ministry of Marine for 
payment of the money awarded. The remainder of the appeal 
is dismissed. 



* See above p. 247. f App. A. + See above, p. 251. 
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Claim of the British and Colonial Marine Insurance 

Company.* 

TAoau Prize Court. 

This was a claim for 125,713 roubles 50 copecks (198,500 
rupees or 13,2332.) for : — 

(a) — (1) Forty-six bales of old zinc shipped by the firm of 
Essacboy at Rangoon for Yokohama and Kobe, and insured for 
1,300 rupees ; 

(2) 3,445 bags of wheat insured for 39,300 rupees ; and 

(3) 11,989 bags of rice insured for the sum of 134,000 rupees. 

(b) Twenty-five bales of hides shipped by Mohammed Kalil 
Shiraze of Madras to Yokohama to the order of the shippers, and 
insured for the. sum of 23,800 rupees. 

The sums insured covered according to the custom of the 
trade the cost of the goods and the estimated profits. 

Interest was claimed from the day the " Ikhona " was sunk, 
i.e., from the 22nd May 1905. 

In support of the claim the following documents were 
produced : — 

1. Manifest of the " Ikhona," showing the 46 bales of old 
zinc shipped by the firm of Essacboy to Yokohama. 

2. Bill of lading for the same cargo, dated the 17th May 
1905, weighing 240 lbs. net each bale. 

3. Insurance policy of the British and Colonial Marine 
Insurance Company, dated the 20th May 1905, No. 697, on the 
46 bales of old zinc, for the sum of 1,300 rupees, endorsed with 
an acknowledgment of the payment of the insurance money in 
full. 

4. Manifest of the " Ikhona," showing in two items 3,445 
bags of wheat shipped by the firm of Essacboy to Yokohama. 

5. Two bills of lading, dated the 15th May 1905, one for 
848 and the other for 2,597 bags of wheat weighing 330 tons, 
shipped from Rangoon to Yokohama by the firm of A. M. 
Essacboy. 

6. Two insurance policies of the British and Colonial Marine 
Insurance Company, dated the 15th and 20th May 1905, 
Nos. 687 and 692, for the insurance of 848 and 2,597 bags of 
wheat shipped by the firm of Essacboy in the "Bihona"from 
Rangoon to Yokohama for 9,300 and 30,000 rupees, with receipts 
of A. M. Essacboy endorsed on both policies in acknowledgment 
of the payment of the insurance money in full. 

7. Manifest of the "Rihona," showing 27,985 bags of rice 
shipped to Yokohama and Kobe by the firm of Essacboy, of 
which in the present claim there were 11,989. 

* The following claims are not printed verbatim. 



268 The " Ikhona." 

8. Six bills of lading dated the 12th, 13th, 17th, and 18th 
May 1905, for 11,989 bags of rice shipped by the firm of Essac- 
boy from Rangoon to Yokohama and Kobe, weighing 1,160 tons. 

9. Six insurance policies of the British and Colonial Marine 
Insurance Company, dated the 15th and 20th May 1905, for the 
insurance of 11,989 bags of rice shipped in the "Ikhona" 
by the firm of Essacboy for Yokohama and Kobe, with receipts 
of the firm of Essacboy endorsed in acknowledgment of the 
payment of the insurance money in full. 

10. Bill of lading of the steamer " Testa," dated the 8th May 
1905, for 25 bales of hides weighing 7 tons, shipped at Madras 
by Mohammed Shiraze, and transhipped to the " Ikhona " for 
Yokohama. 

11. Manifest showing 25 bales of hides consigned to Yoko- 
hama. 

12. Policy of the British and Colonial Marine Insurance 
Company, dated the 9th May 1905, for the insurance at Madras 
of 25 bales of hides for the sum of 23,800 rupees, for shipment 
to Yokohama in the " Testa," with receipt of Mohammed Shiraze 
endorsed on the policy in acknowledgment of the payment of 
the insurance money in full. 

The following expert evidence was obtained by the Prize 
Court : — 

S. M. Schapir, wholesale leather merchant of Libau, stated 
that in the East Indies there were no factories that tanned 
leather. Tanned leather was not shipped by sea to any great 
distance owing to the deteriorating effect the sea has on leather ; 
as dressed leather would not have been made up into bales, 
but packed in cases, he was convinced that the bales shipped 
from Madras to Japan contained ox hides gypsumed or goat 
skins half manufactured. Japan possessed good factories for 
dressing leather, and kept other countries out of the market, 
it would therefore be impossible for an import trade in tanned 
leather to Japan from Madras to exist. He valued half-manu- 
factured leather, according to prices which existed in 1905, at 
10 roubles per pood, and consequently the whole consignment of 
7 tons should have cost 4,340 roubles. Tanned leather would 
have cost 25 roubles per pood, i.e., 10,850 roubles. On shipment 
by sea in time of peace leather goods were usually insured at 
20 per cent, higher than the actual cost, whilst in war time they 
would be insured for a still higher amount. 

S. Michelson, wholesale dealer in iron and zinc, explained 
that reckoning according to the bill of lading that the 46 bales 
contained 2 tons 17 cwt. of old zinc, the cost of the same in 
1905, taking it as old zinc or zinc scrap at 4 roubles per pood, 
would have been 736 roubles, and adding thereto the freight. 
762 r. 66 c. 

J. K. Freimann, wholesale rice merchant, judging from the 
prices given in the claimants' petition, considered that the 
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rice shipped was husked but not polished, the price of which 
would have been from 20 to 25 per cent, higher. If the rice on 
board the " Ikhona " was polished, the price of the same given 
in the documents, i.e., 80 copecks per pood, would be normal. 

L. Eliasberg, grain exporter, pointed out that according 
to the documents the price given was 1 r. 15 c. or 1 r. 20 c. per 
pood. Taking into consideration the fact that the sum insured 
included the profits of the shipper, amounting to about 20 per 
cent., the price per pood exclusive of profits was 95-96 copecks, 
inclusive of invoice charges, or without the latter 79-78 copecks. 
As this is 25 per cent, lower than the Libau price, he considered 
that the price given in the claimants' petition was not excessive, 
more especially as the same was confirmed by the certificate of 
Morrison and Down. 

The Procurator admitted that the claims were proper, and 
that they ought to be allowed, with the exception of the claim 
for compensation for the leather, which he proposed should be 
reduced to 4,492 r. 52 c. 

The Prize Court reduced the claim by 20 per cent., as the 
sum which represented the profits of the owners on the ship- 
ment, and allowed 659 roubles for the zinc, 19,912 roubles for 
the wheat, 67,944 roubles for the rice, and 4,493 roubles for 
the leather goods, or a total of 93,008 roubles. 

Supreme Prize Court. 

The British and Colonial Marine Insurance Company appealed 
against this decision to the Supreme Prize Court. 

The grounds of the appeal were that the claimants were 
entitled to the actual value of the goods at the time when the 
" Ikhona " was sunk. The actual cost to the Insurance Company 
was the amount they had paid, and the Prize Court should not 
have deducted 20 per cent. If the insured sum could not be 
allowed, the Prize Court should have determined the value 
of the goods by the facts disclosed in the case. The difference 
between the insured sum and the invoice value was much less 
than 20 per cent. Interest was claimed from the date of 
the sinking until payment of the claim. 

The Supreme Prize Court after referring to its decisions 
in the cases of the Western Insurance Company,* the South 
British Insurance Company,! and the British India Steam 
Navigation Company,^ decided as follows : — 

In the case of the consignment of leather the value 
must be determined according to data furnished by experts, as 
no invoice had been presented for the same. The expert 
estimated the price of half-manufactured leather at 10 roubles 
per pood, valuing the whole consignment at 4,340 roubles, and the 
price of tanned leather at 25 roubles per pood, i.e., 10,853 roubles. 

* See above, p. 264. f See above, p. 256. J See above, p. 247. 
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As in the insurance policy the leather was described as " tanned," 
and there was no evidence in the case to show that this description 
was incorrect, it must be taken that the destroyed goods consisted 
of tanned leather, the value of which, according to the opinion 
of the expert, must be determined at 10,853 roubles ; adding 
thereto, . in accordance with the same expert, 20 per cent, for 
invoice charges, the actual cost of the leather would amount 
to 13,020 roubles. It was insured for 23,800 rupees, or 
15,072 r. 50 c, i.e., for 2,052 roubles too much, which must 
be deducted from the amount claimed. 

With regard to the zinc, no invoice had been presented for 
these goods, therefore the value must be determined according 
to data furnished by experts. From the latter it would appear 
that the value had been determined at 736 roubles, and adding 
the freight, 762 r. 66 c, and in the absence of evidence to the 
contrary this must be taken as the value of this cargo. The 
amount for which it was insured according to the policy was 
1,300 rupees, i.e., 823 roubles ; and therefore in this case 60 r. 
34 c. must be deducted from the amount claimed. 

With regard to the rice, the expert who valued this cargo 
declared that the price shown in the documents was normal, and 
therefore it would be just to admit the amount claimed in full. 

As regards the wheat, the expert, in estimating its value, 
with the addition of 20 per cent, for invoice charges, found that 
the amount given in the claimants' petition was 25 per cent, 
lower than Libau prices for such goods, and therefore the amount 
of the claim was not exaggerated ; but on comparing the amount 
of the invoice with 20 per cent, added the insurance policy for 
this cargo was 2,644 rupees, or 1,674 r. 50 c. too much, and 
this must be deducted from the amount claimed. 

The Supreme Prize Court therefore deducted 3,787 r. 34 c. 
from the amount claimed and awarded 121,926 r. 16 c, with 
interest at 6 per cent, from the 1st June 1906 to the day fixed 
by the Ministry of Marine for payment of the award. 
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Claim of the New Zealand Insurance Company. 

Libau Prize Court. 

This claim was for 295,000 rupees (186,833 roubles or 
19,666L)for— 

(a) 16,997 bags of rice and 4,263 sacks of wheat, shipped 
by the firm of A. M. Essacboy, of Calcutta, consigned 
to Kobe and Yokohama to the branch offices of the 
same firm, by eleven bills of lading, dated the 9th, 
10th, 11th, and 12th May ; the rice was insured for 
190,100 rupees and the wheat for 46,900 rupees. 

(6) 5,000 bags of rice shipped by the firm of Sin-Chip-Mo 
& Co., of Rangoon, and consigned to the firm of 
Ye-Wo-Chani & Co., by bill of lading dated the 
13th May 1905, and insured for 58,000 rupees. 

The cargo was insured at its actual value, including probable 
profits ; the cost of the rice with contingent expenses was 
225,078 rupees, and the cost of the wheat was 40,330 rupees. 
After the sinking of the " Ikhona " the insured amounts were 
paid to the owners by the New Zealand. Insurance Company, to 
whom all the rights of ownership passed. 

In support of the claim the following documents were 
produced : — 

(1) Manifest of the "Ikhona," showing 18,000 bags of rice 
shipped by A. M. Essacboy, of which 6,000 were destined for 
Kobe and 12,000 for Yokohama ; 

• 

(2) Nine bills of lading, dated the 10th, 11th, and 12th May, 
for 2,200, 1,799, 1,301, 1,300, 2,300, 2,300, 2,297, 2,300, and 
1,200 bags of rice, weighing 219, 179 ■ 1, 129 • 10, 129 ' 8, 129 ■ 19, 
229-19, 228-13, 228-19, and 119 9 tons, according to the 
several bills of lading ; 

(3) Nine policies of insurance of the New Zealand Insurance 
Company, dated the 19th May 1905, for the total amount of 
190,000 rupees, which are endorsed by Essacboy in acknowledg- 
ment of the receipt in full of the sums insured, and assigning 
all rights in the said cargo to the Company ; 

(4) Manifest of the " Ikhona," showing 4,348 sacks of wheat 
shipped by the firm of Essacboy to Yokohama ; 

(5) Two bills of lading, dated the 9th and 12th May, for 
2,400 and 1,86*3 bags of wheat, weighing 230 '7 and 178-16 
tons, shipped per steamship " Ikhona " by the firm of Essacboy 
to Yokohama ; 

(6) Two policies, of the New Zealand Insurance Company for 
20,600 rupees and 26,300 rupees, dated the 19th May, signed 
by the firm Essacboy in acknowledgment of the receipt of the 
insurance money ; 
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(7) Manifest of the "Ikhona," showing 5,000 bags of rice 
shipped by the firm of Sin-Chip-Mo & Co., of Rangoon, and 
consigned to Kobe ; 

(8) Bill of lading, dated the 13th May 1905, for 5,000 bags 
of rice, weighing 502 "4 tons, shipped by Sin-Chip-Mo & Co., 
of Rangoon, for conveyance to Kobe ; 

(9) Insurance policy of the New Zealand Insurance Company, 
dated the 23rd May 1905, for 58,000 rupees, with a blank 
endorsement by Sin-Chip-Mo & Co. ; 

(10) Receipt of the Incorporated Bank of India, Australia, 
and China in acknowledgment of payment of the sum insured 
under the above-mentioned policy ; and 

(11) Notarial declarations of the Secretary of the Rice-trading 
Association of Burmah, representative of the firm of Style 
Brothers, rice merchants, and of the firm of Morrison, Down 
& Co. as to the current prices of rice at Rangoon in April and 
May 1905. 

Interest was claimed from the date the " Ikhona '' was sunk 
until payment of the claim. 

For the purpose of verifying the value of the goods the Prize 
Court invited experts to attend the sitting of the Prize Court. 
Two merchants of Libau, a wholesale rice merchant and a 
grain exporter, gave evidence that the price of 82 copecks per 
pood quoted in the documents was not exaggerated, and that the 
difference between the invoice values and the insured amount 
indicated that the insured sum included the estimated profits, 
calculated at 20 per cent, of the cost of the goods at the time of 
shipment. . 

The Procurator of the Court argued that only the actual cost 
of the goods, i.e., after deducting the additional estimated profits, 
should be allowed, a sum total of 265,406 rupees. 

The Prize Court deducted 20 per cent, from the total declared 
value of the goods as the proportion which, according to the 
opinion of experts, formed the commercial profit of the shippers 
on the goods forwarded, and which shotild be separated from the 
actual cost of the goods to the shippers themselves, and awarded 
149,460 roubles (236,000 rupees or 15,7331. Is. 3d.) to the New 
Zealand Insurance Company. 

Supreme Prize Court. 

The New Zealand Insurance Company appealed against the 
decision of the Libau Prize Court on grounds similar to those in 
the appeal of the British and Colonial Marine Insurance 
Company, Limited.* 

The Supreme Prize Court, after referring to its previous 
decisions in the cases of the Western Insurance Company,! the 

* See above, p. 269. f See above, p. 264. 
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South. British Insurance Company,'* and the British India Steam 
Navigation Company,")" reversed the decision of the Libau Prize 
Court, and held that the actual cost of the property claimed for 
as shown by the papers was 263,628 rupees, or 31,372 rupees 
less than the amount for which they were insured. The claim 
for 4,463 bags of wheat was reduced to one for 4,263, as 200 
bags had been insured by the British Possessions Company. 
263,628 rupees (166,965 roubles) were therefore awarded to 
the Insurance Company, with interest at 6 per cent, from the 
1st of June 1906 to the date fixed by the Ministry of Marine 
for payment of the award. 

* See above, p. 256. t See above, p. 247. 
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Claim of J. and F. Graham & Co., of .Rangoon. 

This was a claim for eight cases of cotton goods shipped at 
Rangoon, according to bill of lading dated the 12th May 1905, 
by the firm of J. and F. Graham & Co., and consigned to the 
International Banking Corporation at Yokohama. 

The goods were manufactured in Japan and cost 1,748 
rupees, or 1,107 r. 6 c, which the owners claimed with interest 
from the date of sinking of the "Ikhona," i.e., from the 
22nd May 1905. 

In support of the claim were produced : — 

(a) The bil] of lading of the " Ikhona," dated the 12th May 

1905, for eight cases of piece-goods shipped from 
Rangoon to Yokohama by the firm of J. and F, 
Graham & Co. addressed to order, in weight 2 tons 
28 lbs."; 

(b) The manifest of the steamer showing the same eight 

cases ; and 

(c) The declaration of Alfred Cooper, a partner in the 

firm of J. and F. Graham & Co., made before the 
Notary D. Venn, in London, to the effect that the 
cases contained cotton goods manufactured in Japan 
for the firm of Morgan, Craft, & Co., at Rangoon, 
which had not been accepted by the latter and were 
being sent back to Japan. 

At the request of the Prize Court, the representative of 
Girard's factory at Libau was called, and stated that in Europe 
in the year 1905 the wholesale price of cotton goods stood at 7 
to 11 roubles, and, as the firm J. and F. Graham & Co. had 
reckoned their goods at 9 roubles, the claim was not excessive. 

The Prize Court allowed the claim in full, but without 
interest. 

The Supreme Prize Court, on appeal, allowed interest at the 
rate of 6 per cent, from 1st June 1906 till the date fixed by the 
Ministry of Marine for payment of the award in accordance with 
the decision in the British India Steam Navigation Company's 
appeal.* 

* See above, p. 247. 
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Claim of the British-American Insurance Company of 

Toronto. 

This was a claim for 2,000 bags of rice, shipped at Rangoon 
by the firm Dgarcy, Nanje & Co., for Fategund, Gerimal & Co. 
of Yokohama, per two bills of lading dated the 17th May 
1905. The value of the parcel of 2,000 bags of best quality 
white rice, mark I. A., was assessed, reckoning at the rate of 287 
rupees per 100 baskets, at Rs. 17,143.7.6., which, together 
with loading dues and miscellaneous expenses, formed a total of 
Rs. 21,966.0.6. The rice was insured for 22,000 rupees. 

This value was confirmed by certificates from three well- 
known firms, to the effect that the price quoted in the claim 
coincided with the prices of rice current on the Rangoon 
market in April and May 1905, which varied from 285 
to 305 rupees per 100 baskets of 75 lbs. of I.A. rice ; and 
likewise that the charges for loading dues and other payments 
included in the invoice fully corresponded with the customary 
account of such expenses. The merchandise was insured for 
a total sum of 22,000 rupees, Avhich was paid in full after the 
sinking of the " Ikhona." 

In support of the claim documents of the same nature as 
those produced in the other claims were put in, viz., manifest, 
bills of lading, policy, and an assignment of the rights of the 
consignees to the Insurance Company. Expert evidence was 
given that the price claimed for the rice was quite normal. 

At the sitting of the Court the Procurator pointed out that 
in the claimants' account the price of the rice was shown to be 
19,868 rupees, and the remaining amount up to 22,000 rupees 
comprised the contingent- expenses, such as Government dues, 
insurance, commission, brokerage, and so forth, which should 
not be awarded, and that the losses entailed by these payments 
should fall on the claimants. 

The Prize Court held that the insured sum included the 
profit of the shipper on the goods and that the sum must be de- 
ducted in order to arrive at the actual value. Having taken this 
profit at 20 per cent., as in the other cases,* the Court awarded 
11,147 roubles (17,600 rupees, 1,1731. 3s.) and refused interest. 

The Supreme Prize Court, on appeal, held that the cost of 
the rice and the expenses at the port of shipment as shown in 
the invoice were 21,966 rupees, and that the Prize Court was 
therefore wrong in reducing the claim for 22,000 rupees by 
more than 34 rupees. The Supreme Court accordingly awarded 
13,911 r. 80 c. (2L,966 rupees) with interest at 6 per cent, from 
1st June 1906 to the date fixed by the Minister of Marine for 
payment of the claim. 

* See the case of the South British Fire and Marine Insurance 
Company, p. 254. 

s 2 
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THE "PRINSESSE MARIE." 

Neutral ship— Cargo of iron and steel plates and rods, electrical appliances, 
railway material and other goods — Destination partly for enemy ports 
and partly for an intervening neutral port — Detention — Destruction — 
Contraband amounting to less than half the cargo — Interpretation of 
Russian regulations — Detention justified— Basis of compensation for the 
ship and non-contraband cargo. 

The " Prinsesse Marie " was captured on a voyage from Copenhagen to 
Shanghai, Kobe and Yokohama carrying a miscellaneous cargo including 
iron and steel angles, plates, rods, bolts and nails, electrical apparatus, 
railway material, glass, paper, wire, dyes, wearing apparel, &c. 

Before reaching Shanghai she was captured by a Russian cruiser and 
sunk. 

Held by the Libau Prize Court that more than half the cargo was con- 
traband, and that all the goods consigned to Shanghai or order were of the 
nature of contraband, and the destination to Shanghai not proved, and that 
even if the goods were destined for Shanghai, no claim for compensation 
could be allowed in respect of goods destroyed upon a ship carrying 
contraband. 

Held by the Supreme Prize Court that less than half of the cargo was 
contraband, and that, although the capture was therefore justified and no claim 
for damages could be allowed, compensation should be made in respect of the 
ship and non-contraband cargo. Held also that the words " or order " in the 
documents relating to goods consigned to Shanghai referred only to the 
receivers and did not suggest any alternative destination to Japanese Ports. 

Held in respect of particular parcels that the following goods destined 
for Japanese ports were contraband : — 

Goods suitable for construction or equipment of telegraphs, telephones 
and railways, as to which there were no grounds for holding that they were 
destined for other purposes ; rails for mines, soft steel plates. 

Held that the following goods were not contraband : — 

Various iron and steel goods other than those mentioned above, paper, 
nail rods, knitting machines, circular saws, window glass, optical glasses, zinc, 
wearing apparel, aniline dyes. 



The " Prinsesse Marie " was a Danish steamer and was cap- 
tured by the Russian cruiser " Terek " on June 6 (21) 1905, 
about 250 miles south of Hongkong, and sunk. 

The judgment of the Supreme Prize Court set out the cir- 
cumstances attending her capture as follows : — 

On the 6th (21st) June, 1905, at 5 p.m., the Russian cruiser 
"Terek" in the Pacific Ocean, in latitude 18° 34' N., and 
longitude 112° 48' E., stopped a two-masted steamer flying the 
Danish flag. The papers produced on inspection of the steamer 
showed that she was the "Prinsesse Marie" of 3,517 tons 
register, port of entry, Copenhagen, and belonged to the East 
Asiatic Company, Limited, Copenhagen. Besides the master 
she had a crew of forty-two men, and was carrying four 
passengers. The cargo of the steamer, which belonged to 
various partieB, was shipped from Copenhagen and Antwerp to 
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Shanghai, Kobe, and Yokohama. The Commission of two lieu- 
tenants and one midshipman, Avho inspected the steamer, came 
to the conclusion that although she had on board certificates 
from the Danish and Japanese Consuls that the cargo which 
was destined for Japan was intended for peaceful purposes, the 
greater part of it belonged to Japanese subjects, and consisted 
of articles and materials which according to their nature might 
serve for military equipment, railway or telegraph construction, 
and other warlike purposes, and was, therefore, in accordance 
with Article 6 (9) and (10; of the Imperial Order of the 14th of 
February 1904*, contraband of war. As the steamer could not 
be taken to a Russian port, or unloaded, she was sunk on the 
9th (22nd) June, after the passengers and the effects belonging 
to them had been taken off. 



The owners of the ship and various persons interested in the 
cargo filed petitions to the Prize Court at Libau claiming com- 
pensation for the property destroyed. A list of these claims 
will be found in the judgment of the Libau Prize Court. These 
petitions were all dated May 29, or May 31, 1906. The case 
came on for hearing on March 8, 1908, when the following 
judgment was delivered dismissing all the claims. 

Decision of the Libau Prize Court. 

On the 8th day of March, 1908, by order of His Imperial 
Majesty, the Prize Court of the Port Emperor Alexander 111.,. 
composed of — 

President - Major-General Alexandrov, 

5 Actual State Councillor Balas, 
State Councillor Rotrofi, 
Captain of the Second Rank Egorov, 
Captain of the Second Rank Ratkov, 

with the Procurator of the Court, Colonel Voevodski, and 
Secretary Khoroshavin, heard the case of the sinking of the 
Danish merchant-steamer "Prinsesse Marie" by the Russian 
cruiser " Terek" in the Pacific Ocean on the 9th June, 1905. 



On the 8th (21st") June, 1905, at 5 o'clock in the evening, in 
latitude 18° 34' N.' and longitude 112° 48' E., the Russian 
cruiser "Terek" stopped the two-masted Danish steamer 
" Prinsesse Marie " on a voyage, as appeared from the documents 
on board, from Copenhagen and Antwerp to Shanghai, Kobe, 
and Yokohama. When the steamer was searched it appeared 
that three-quarters of her cargo consisted of iron and steel 
angles, plates and rods, bolts, nails, telephone cables, dynamos, 

* App. C. 
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galvanized wire, electric accumulators, arc lamps, military 
lamps, air brakes for passenger cars, car wheels, axles, and 
springs, rails, railway springs and other articles serving for 
tne construction of railroads and vessels, and for war purposes, 
and as she could neither be taken to a Russian port nor 
unloaded she was sunk on the 9th (22nd) June, 1905, after 
her passengers and their effects had been taken off. 

Sworn Advocate Sheftel, after producing a proper power of 
attorney, submitted claims on behalf of the undermentioned , 
firms, on the ground -that the detention and destruction of the 
steamer were unlawful, as the greater portion of the cargo on 
board the vessel was consigned to the neutral port of Shanghai, 
and the remainder, consigned to Kobe and Yokohama, was 
carried on account of and for the requirements of private persons 
and firms, and not for the requirements of the Government, and 
consisted of articles of ordinary peaceful commerce. The 
following were the claims : — 

(1.) The East Asiatic Company, of Copenhagen, owners of 
the steamer, the sum of 97,959L 12s. ,3d., repre- 
senting her value ; 
(2.) Richardson, Findlay and .Co., of Glasgow, for 7 cases of 

paper, the sum of 617 r. 50 c. ; 
(3.) K. and J. Favre Brand, of Neuchatel, for five cases of 
knitting machines, 8 cases of files, 2 cases of binoculars, 
2 cases of optical glasses, and 1 flint glass, the sum 
of 11,211 r. 50 c. ; 
(4.) The East Asiatic Company, for 675 cases of glassware, 

3,657 r. 50 c. ; 
(5.) Calvet and Co., of Bordeaux, for 8 cases of red wine, 

the sum of 464 r. 40 c. ; 
(6.) The British and Foreign Marine Insurance Company, 

for 50 casks of wine, 2,423 r. 75 c. ; 
(7.) Volkart Brothers, of Vingretur, for 71 cases of paint, 

950 roubles ; 
(8.) Calle and Co., of Biebrich (Germany), for 50 cases of 
aniline dyes and 25 cases of pharmaceutical products, 
5,567 roubles ; 
(9.) The Chemical Works Weiler-Ter-Mer, of Urdingen, for 
150 cases of aniline dyes, 6,709 r. 40 c. ; 
(10.) The Export and Import Company, of Antwerp, for 

2,000 bags of sugar, 15,270 r. 24 c. ; 
(11.) Achenbach and Co., of Hamburg, for 419 bales of paper, 

29,355 roubles ; 
(12.) The North China Insurance Company, of London, for 

window glasses and ironware, 36,745 r. 50 c. ; 
(13.) The London and Provincial Marine and General 
Insurance Company, of London, for 6,807 packages of 
steel bars, 9,368 r. 8 c. ; 
. (14.) K. Rhode- & Co., of Hamburg, for iron and steel wares, 
5,362 r. 50 c. ; 
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(15.) Melcher, Runge, and Co., for 2,000 bundles of nail rods 

and 500 cases of window glasses, 5,322 roubles ; 
(16.) Hewett and Co., of London, for nail rods, 18,107 

roubles ; 
(17.) The Asiatic Petroleum Company, Ltd., for tanks for 

petroleum, 1,875 1. ; 
(18.) The Eastern Trading Company, of Salisbury, for 289 

bales of paper, -1,3541. 9s. Id. ; 
(19.) Mesmacher Brothers, of Turnhout, for 6 packages of 

paper, 610 r. 80 c. : 
(20.) The firm of Carl Breiding and Son, of Soltau, for 15 

cases of paints, 1,042 r. 60 o. ; 
(21.) Philipp Heymann, of Copenhagen, for 15 cases of oil, 

1,757 r. 86 c. ; 
(22.) Johanna Haugen, of Trondhjem, for wearing apparel, 

474 krone 50 ore. 
(23.) K. lilies and Co., of Hamburg,, for iron goods, 4,7331. 

2s. 6d. ; and 
(24.) The East Asiatic Company, of Copenhagen, for steel rods, 

1,823 r. 26 c. ; for railroad appurtenances, 3,231 r. 

75 c. ; for steel angles, 2,897 r. 62 c. ; for iron beams, 

steel angles and steel rolls, 23,712 roubles ; for. iron 

beams, 2,926 roubles ; for iron beams, steel rolls, and 

zinc plates, 10,155 r. 50 o. ; for steel plates, 1,585 r. 

64c. ; for 100 cases of steel, 755 r. 78 c. ; for 640 

packages of steel plates, 2,917 r. 18 c. ; for 72 steel 

plates 1,625 r.' 68 c. ; for 20 cases of liqueurs, 332 r. 

50 c. ; for 231 cases of aniline dyes, 7,011 r. 40 c. ; 

for electric cables, 52,796 r. 30 c. ; for iron and 

steel wares, 72,618 roubles. 

Upon the ground that the above cargo was on board the 
steamer at the time of her destruction and was destroyed with 
her, Sworn Advocate Sheftel claimed judgment in favour of his 
clients for the above-mentioned sums, and for interest from the 
date of destruction till payment of the claims. 

Subsequently, Sworn Advocate Kreutzer presented the 
following claims on the ground that the detention and destruction 
of the steamer were improper : — (1.) The Alliance Insurance 
Company, for rails, iron, and steel, 58,945 r. 85 c. ; and (2.) The 
Imperial-Royal Licensed Insurance Company "Austrian 
Phoenix," for iron, steel, and galvanized wire, 21,364 r. 61 c. ; 
and claimed judgment for the sums mentioned with interest from 
the date of the sinking to the day of payment. 

Lastly, Carl Arutzen claimed 500 krone for the destruction 
of some pictures shipped by him to Tien-tsin, and applied for 
judgment for that amount in his favour. 

After hearing the conclusions of the Procurator of the 
Prize Court, Colonel Voevodski, and the arguments of the 
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attorneys of the claimants, Sworn Advocates Shef tel and Kreutzer, 
and having considered the question whether the Danish 
merchant-steamer " Prinsesse Marie " was regularly detained 
by the cruiser " Terek," in accordance with the Regulations 
relating to Naval Prizes,* the Prize Court finds that, under 
Articles 6 and 15 of the Regulations, merchant-vessels during 
time of war may be stopped at sea and searched to ascertain 
their nationality and their observance of neutrality. As 
hostilities between Russia and Japan were still in progress 
during the summer of 1905 the Russian cruiser " Terek " was 
entitled to stop the "Prinsesse Marie " for the above purpose. 
The " Prinsesse Marie " was stopped in accordance with the 
above provisions, and was subsequently searched by order of the 
commander of the " Terek," and it then appeared that more than 
half the cargo consisted of articles and materials which would 
serve for the installation of telegraphs or telephones, and for the 
construction of railroads ; the steamer and cargo were therefore 
considered by the commander of the " Terek" to be liable to 
condemnation, according to Article 11 of the Regulations relating 
to Naval Prizes,* and as she could not be taken to a Russian 
port, and the conditions cited in Article 21 of the Regulations 
relating to Naval Prizes* existed, the steamer was sunk. 

With regard to the contention of the claimants as to the 
liability of the vessel to condemnation, the documents submitted 
by the claimants show that there were on board accumulators 
and cables for Yokohama. According to the experts — 
Engineer-Colonel Dobrov, Engineer-Captains Ksirikhi and 
Vroschinski, Engineer Riman, and Engineer Carr — 
summoned by the Court on the 12th February, 1908, ac- 
cumulators and cables are used at the seat of war to explode 
mines. The " Prinsesse Marie " was therefore caught in the act 
of carrying to an enemy port materials used to explode mines. 
According to Article 9 of the Regulations relating to Naval 
Prizes* the conveyance of such articles to an enemy port, 
whatever the quantity, is sufficient ground for the detention of 
the steamer, as under Article 11 of the Regulations relating to 
Naval Prizes* she would be liable to condemnation. In 
addition, the following articles were being conveyed to enemy 
ports on board the " Prinsesse Marie " : — 

(1.) To Yokohama and Kobe, steel sheets and plates, which, 
in the opinion of the same experts, must be regarded 
as armour-plating. 

(2.) To Yokohama and Kobe, rails and joints, assorted iron 
and steel (angles, bars, round and square, &c), gas 
pipes and roof iron, which are regarded by the same 
experts as articles and materials which could be 
employed for the construction of railroads; to 
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Yokohama, telephone apparatus and accumulators 
and cables as above referred to, and to Kobe, wire in 
coils, which are regarded as articles which could be 
employed for the installation of telephones and 
telegraphs, whilst the accumulators and cables above 
referred to can be used to explode mines ; and 
(3.) Optical glasses and binoculars to Yokohama and Kobe, 
which are regarded by the same experts as articles 
destined for war purposes on land and sea. 

All the foregoing articles are included in clauses 1, 3, 9, 
and 10 of Article 6 of the Imperial Order* of the 14th February, 
1904, as articles deemed to be contraband of war. 

The total weight of the above articles shipped to Yokohama 
appears according to the documents, to be 2,028,961 kilog., 
and to Kobe, 2,239,138 kilog., a total of 4,298,099 kilog. of 
contraband articles, or 4,296 tons. As the total tonnage of the 
" Prinsesse Marie " was only 5,317 tons, the articles deemed to 
be contraband of war in accordance with the Imperial Order* of 
the 14th February, 1904 exceeded one-half of the total weight 
of the cargo, and under Article 11 of the Regulations relating to 
Naval Prizesf merchant vessels caught in the act of carrying 
contraband of war to an enemy port in quantity exceeding one- 
half of the whole cargo are liable to condemnation as prize, and 
the cruiser " Terek " was, under the circumstances, right in 
detaining the " Prinsesse Marie," as she acted in accordance 
with the provisions of Article 9 of the Regulations relating to 
Naval Prizes.! 

At the present sitting the attorneys of the claimants referred 
to the evidence of the experts, Dobrov, Ksirikhi, Vroschinski, 
Riman, and Carr, and argued that assorted iron and steel 
gas pipes, roof iron, iron in bars and angles are not articles 
solely used for specific purposes, but are materials universally 
accepted as merchandize, and although used for the construction 
of railroads, are also employed for other purposes. They main- 
tained that only such articles as are actually intended for the 
construction of railroads and for war purposes can be assimi- 
lated to contraband of war, and not such as are destined for the 
general requirements of peaceful life, and urged that the greater 
part of the cargo, namely, 3,300 tons of market ironware, cannot 
come under the category of contraband of war. 

These contentions of the attorneys do not appear to be 
correct. On examining the list of articles mentioned in the 
Imperial Order of the 14th February, 1904,"*' it appears that 
many of them are articles of daily use, but they are, nevertheless, 
to be regarded as contraband of war. For example, saltpetre and 
sulphur are used for pharmaceutical purposes and for household 
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requirements ; wirfe is used for lighting towns and dwelling- 
houses, and the transmission of electric energy to motors ; 
barbed wire is used for fencing gardens and kitchen gardens ; 
pots and pans are necessary articles for every private kitchen ; 
saddles are used by civilians for riding and sport ; marine 
engines are adaptable to river vessels and steamers, and steam- 
boilers for industrial purposes ; coal, naphtha, alcohol, and 
other kinds of fuel are necessary articles of daily household 
use, just as ■much as rice arid other 'foodstuffs, yet all these 
articles are included in the Imperial Order of the 14th 
February, 1904,* as contraband of war. The use of these 
articles in ordinary daily life affords no ground for their 
exclusion from the category of contraband of war, according to 
the true interpretation of the Imperial Order of the 14th 
February, 1904,* as they may be adapted for war purposes, for 
the installation of . telegraphs and telephones, and for the con- 
struction of railroads, although they may also be used for 
other purposes. Even if the' 3,300 tons of ironware referred 
to by the attorneys could have been used for ordinary private 
installations and reqrrirements, it could also have served for 
the installation of telegraphs and telephones, and for the 
construction of railroads, and it must therefore be regarded as 
contraband of war. 

This conclusion is confirmed by the fact that clause 9 of 
Article 6 of the Imperial Order,* in declaring materials used for 
the installation of telegraphs and telephones, and for the con- 
struction of -railroads, to be contraband of war, makes no 
exception as to such as may be also used for ordinary daily 
requirements of life, and does not exclude them from the 
category of contraband of war. If the legislature had intended 
such exclusion there would have been a provision to that effect 
similar to that in clause 10 of Article 6 of the Imperial Order* 
relating to horses and beasts of burden, &c, that if they are not 
carried on account of or destined for the enemy, they are not 
contraband of -war. Therefore, the absence of such a reservation 
in clause 9 of Article 6 must be interpreted to mean that articles 
serving for the installation of telegraphs and telephones and 
for the construction of railroads must be regarded as contraband 
of war, although used also for purposes of ordinary commerce. 

At the same time, from the information available, it appears 
that the greater portion of the iron ware, namely, 2,530 tons, on 
board the " Prinsesse Marie " when she was sunk did not bear 
the innocent character alleged by the attorneys of the claimants. 
In the petition presented on behalf of the East Asiatic Company 
of Copenhagen Sworn Advocate Sheftel claimed judgment in 
favour of his clients for 72,618 roubles for 35,737 packages of 
iron and steel Avare weighing 2,530 tons shipped by the London 
bianch of the Japanese firm Mitsui-Bussan-Kaisha for delivery to 
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Kobe and Yokohama. The said firm appear to be the owners of 
the Japanese Volunteer fleet subsidised by the Government, and 
during the war placed their vessels at the disposal of the Japanese 
Ministry of Marine for the transport of troops. This is a well 
known fact respecting which information is at hand in reports 
of foreign newspapers relating to the time of the Russo-Japanese 
War. From the orders in the English language, attached to 
the case, for 3,537 packages of various iron ware, it is to be seen 
that such orders were given by the War Department and 
Ministry of Marine at Tokio. These departments certainly did 
not order goods for trading purposes as merchandize, but for 
purposes closely connected with their permanent and special 
activity at the seat of war. These facts show beyond doubt that 
the 2,530 tons of iron ware referred to above were not destined 
for purposes of ordinary peaceful commerce. 

The resiilt is that as the " Prinsesse Marie " had in her holds 
(1) materials for causing explosions, (2) articles and materials 
for the installation of telephones and telegraphs, and for the con- 
struction of railroads, and (3) articles for purposes of war on 
land and sea (binoculars and optical glasses), and as these 
articles constituted in weight more than half the cargo, the ship 
was liable to condemnation under Articles 1 and 2 of the 
Regulations relating to Naval Prizes,! an( i al so * ne contraband 
part of her cargo in virtue of Article 12 of the Regulations 
relating to Naval Prizes, and clauses 1, 3, 9, and 10 of Article 6 
of the Imperial Order of the 14th February, 1904.* 

As regards the cargo not referred to in the opinion of the 
experts, the Prize Court finds that according to general 
principles the right to demand compensation for losses depends 
upon the act or neglect of the person causing the loss. The 
act must either be that of a party guilty under the criminal law 
or must be done with the intention of causing loss. According 
to Article 29 of the Regulations relating to Naval Prizes")" the 
owner of property not liable to condemnation on the capture 
of a vessel is entitled to claim compensation for the value of the 
property, if it be destroyed by order of a naval commander. 
The right of the claimant to damages in this case must, 
however, give way to the principles of law cited above, in con- 
sequence of which the claim for compensation for losses can 
only be satisfied when the circumstances show, or the claimant 
proves, that the order of the naval commander amounted 
either to negligence or to an illegal action or showed a wilful 
intention to cause injury. To extend the rights of the claimant 
beyond these limits would be clearly inconsistent with the 
provisions of the law. 

Under mercantile law the master of a vessel, in the event of 
damage, is entitled to jettison a part or the whole of the cargo in 
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order to save the crew and the vessel. Such right must un- 
doubtedly belong also to the commander of a cruiser in the 
event of damage to a captured vessel while he is taking her 
to the nearest Russian port, and in that case an order of the 
naval commander to jettison the first part of the cargo which 
was at hand, or that which may have been the most dangerous 
to the damaged vessel, would afford no sufficient ground for the 
presentation of a claim for losses. This shows that a claim for 
cargo destroyed cannot be based upon the mere order for its 
destruction, but only upon an improper or illegal order. 

From the Protocol drawn up on the 9th (22nd) June, 1905, 
on board the "Terek," it appears that the unloading of 
the "Prinsesse Marie" could not be carried out after her 
detention, as it was impossible to do so in boats, on account of 
breezy weather and the great weight of the articles con- 
stituting the cargo. If this had been allowed the work 
would have occupied several days, and these could not be 
given in view of the comparatively close proximity of the 
enemy's base, as it would have entailed considerable risk of the 
cargo being recaptured and the cruiser lost. For these reasons 
the steamer and her cargo were sunk. 

To the circumstances mentioned in the Protocol must be 
added the fact that overhauling the great quantity of cargo and 
separating the 1,000 tons of goods alleged to be non-contraband 
from the rest would have consumed still more time, and would 
have still further increased the danger of the cruiser, her crew 
and the crew of the " Prinsesse Marie " falling into the hands 
of the enemy. The primary cause preventing the removal of 
the cargo was the breezy weather, which was a danger to the 
men, and was a circumstance entirely beyond human control. 
The secondary cause was the close proximity of the enemy's base 
and the possibility of disaster to the crews of both vessels. 
With these conditions prevailing, the naval commander, in order 
to avoid injury to the Russian Government, would have had no 
other course to pursue but to abandon the prize. Such action on 
the part of the naval commauder would have been contrary to 
his duty, and could not have been demanded of him or justified 
by the laws of civilized nations. As no orders other than those 
issued by the naval commander could have been given in this 
case, and. as these orders were called for by the existence of 
circumstances entirely beyond his control, the fatal conse- 
quences of which could, only have been avoided by the course 
adopted, his action must be considered as regular, and as much 
inspired by urgent necessity as it would have been if he had 
jettisoned from the cruiser non-contraband cargo already taken 
from the "Prinsesse Marie." If the order of the naval com- 
mander was regular, it cannot serve as a ground for a claim 
for compensation by civil proceedings, either against him 
personally or against the Russian Government, on whose behalf 
he acted. 
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The cargo referred to above was consigned to Shanghai, and 
consisted of foodstuffs and beverages, oil, cherry brandy, sugar 
and wine, also materials used for building vessels and cars, 
locomotives, stations, &c, window glasses, aniline and ultra- 
marine dyes, metal wares, and also railway springs and railway 
axles. Although the port of destination was not situated in 
enemy territory, yet it was given in the papers relating to 
these shipments as " Shanghai or order." Weighing the import- 
ance of this circumstance as laid down in Article 74 of the 
Regulations relating to Naval Prizes,"* the Court finds that the 
destination of the articles to Shanghai has not been proved, 
and as this cargo woixld be contraband under clauses 9 and 
10 of Article 6 of the Imperial Order of the 14th February, 
1904,f if conveyed to Japan, it is also liable to condemnation, 
like the other contraband cargo consigned to the enemy ports of 
Kobe and Yokohama, and consisting of window glasses and 
aniline dyes. 

Even if it were possible to prove that the cargo captured 
was not contraband, the claim for damages against the Russian 
Government would still have been irregular, in view of the fact 
that in shipping non-contraband cargo by the " Prinsesse Marie " 
to ports in the Pacific Ocean the owners had neglected to assure 
themselves that there was no contraband of war on board the 
steamer. If they had been misled in this respect by the 
shipowner, the losses incurred by them must be claimed 
from him. 

For the above reasons the Prize Court finds that the capture 
and detention of the "Prinsesse Marie" was regular, that the 
claim for compensation for the ship and for the cargo of contra- 
band of war on board cannot be admitted, and therefore the 
claims entered against the Russian Government by the owners 
of the " Prinsesse Marie " and the owners of the cargo must be 
rejected. The Prize Court therefore (1) holds that the steamer 
was properly detained on the 8th June 1905, with the observance 
of the conditions stipulated in Articles 2, 3, 15-17 of the 
Regulations relating to Naval Prizes ;* (2) holds that the 
steamer and her cargo were lawful prize liable to condemna- 
tion, and (3) disallows the claims presented by the East 
Asiatic Company ; Richardson, Findlay & Co., of Glasgow ; 
K. and J. Favre Brand, of Neuchatel; the East Asiatic 
Company ; Calvet & Co. ; the British and Foreign Marine Insur- 
ance Company, of Liverpool ; Volkart Brothers, of Vingretur ; 
Calle & Co., of Biebrich ; the Chemical Works (late Weiler- 
Ter-Mer), of Urdingen ; the Export and Import Company, of 
Antwerp; Achenbach & Co., of Hamburg; the North. China 
Insurance Company, of London ; the London and Provincial 
Marine and General Insurance Company, of London ; Rhode 
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& Co., of Hamburg; Melcher Runge & Co. ; Hewett*&. Co., of 
London ; the Asiatic Petroleum Company ; the Eastern Trading 
Company, of Salisbury ; Mesmacher Brothers, of Turnhout ; the 
firm of Carl Breiding and Son, of Soltau ; Philipp Heymann, of 
Copenhagen ; Johanna Haugen, of Trondhjem ; K. lilies & Co., 
of Hamburg ; the East Asiatic Company, of Copenhagen ; the 
Alliance Insurance Company ; the Imperial-Royal Licensed 
Insurance Company "Austrian Phoenix," and Carl Arutzen. 



Most of the parties who had entered claims in the Prize 
Court appealed against the above decision of the Libau Prize 
Cotirt. The appeal was heard on' April 11th 1909 by the 
Supreme Prize Court, when the following judgment was given 
reversing in the main the decision of the lower court and 
allowing the appeal. 

The judgment gives particulars of the cases where no appeal 
was entered, and where the appeal failed to comply with the 
necessary conditions. 

Decision of the Supreme Prize Court. 

By Order of His Majesty, the Supreme Prize Court at- a 
sitting held on the 11th day of April 1909, at which were 
present : — 

President - Rear-Admiral Voevodski, Minister 

of Marine, a member of the 
suite of His Majesty ; 
Members of the Admi- Admiral de Livron ; 

ralty Council, Vice-Admiral Hildebrandt ; 

Vice-Admiral Skrydlov, Assistant 

Minister of Marine ; 
Vice- Admiral Grigorovich ; 
Senators - Privy Councillor Pribylski ; 

Privy Councillor Pushkin ; 
Member of the Minis- Privy Councillor Martens ; 
try for Foreign 
Affairs, 
Acting Procurator - Privy Councillor Steblin-Kamen- 

ski : 
Acting Secretary - Collegiate Councillor Speranski : 

heard the appeal against the decision of the Prize Court of Port 
Emperor Alexander HI. of the 8th March 1908, on the claims for 
the recovery of losses suffered through the detention and sinking 
of the Danish steamer. " Prinsesse Marie " with her cargo. 

The judgment then sets out the circumstances of the capture 
of the " Prinsesse Marie " as given above, p. 276, quotes the 
decision of the Libau Prize Court in full, and proceeds :— 
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Against this decision appeals were, lodged on behalf of all 
the claimants, excepting Karl Arutzen and Mesmacher Brothers ; 
the appeal in respect of 675 cases of glass was lodged on behalf 
of the Thames and Mersey Insurance Company, and not on 
behalf of the East Asiatic Company, on whose behalf the original 
claim was entered. 

In these appeals Sworn Advocates Sheftel and G-alpern, pre- 
sented the following arguments: — (1) in discussing the question 
whether the detention of the " Prinsesse Marie " was regular, 
the Prize Court made reference to the fact that in the summer 
of 1905 hostilities between Russia and Japan were still in 
progress ; but the existence of hostilities by itself only justifies 
the stopping and search of merchant vessels (Article 6 of the 
Regulations relating to Naval Prizes),* and is not a sufficient 
cause for the capture of a vessel. (2) To justify the sinking of a 
neutral vessel, the Prize Court should have done more than 
make repeated references to "breezy weather" and "close 
proximity of the enemy's base," and should have taken a 
broader view and explained the circumstances which led to the 
sinking, and given such reasons in justification of that act 
as would have convinced everybody ; this, however, was not 
done. (3) With regard to the composition and nature of the 
cargo on board the " Prinsesse Marie," no mention is made of 
a qtiantity of goods of a clearly innocent character in the detailed 
list referred to by the Court, such as paper, paints, glass, Sec, 
whilst reference is made in such list to arc lamps and military 
lamps of which no mention was made either in the report of 
the Commission of the 8th (21st) June, or in the protocol as 
to the sinking of the 9th (22nd) June, 1905, or in the ship's 
papers seized on the capture of the steamer. (4) In dealing 
with the liability of the ship to condemnation the Court referred 
to the fact that according to the manifests of cargo for Yoko- 
hama accumulators and cables were on board, and as the 
experts examined by the Court stated that " accumulators and 
cables are used at the seat of war for the purpose of exploding 
mines " the Court jumped to a conclusion and found that 
the steamer was caught in the act of carrying " materials used 
to explode mines " to an enemy port. In reality, however, 
the quantity of cables and electric accumulators amongst the 
large and varied cargo of the " Prinsesse Marie " was relatively 
very small. As may be seen from the papers, 44 coils of 
electric cables, manufactured at the Karlswerk Works of 
Messrs. Velten and Giljion, of Mullheim on the Rhine, were 
consigned to the trading firm of Raspe and Co., of Tokio, and 
were intended for illuminating purposes, and the consignment 
of accumulators was from the Bell Telephone Manufacturing 
Company, It is clear therefore that this cargo has nothing 
in common with appliances for explosives (clause 3 of Article 6 
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of the Imperial Order of the 14th February, 1904*). This 
can be seen from the supplementary reports of the experts, 
who in answer to questions put by the Court, including the 
question as to what cargo in particular on board the " Prinsesse 
Marie " when she was sunk should be regarded as " materials, 
articles, or appliances for explosives," replied that no such 
articles were discovered according to the papers produced. 
(5) In determining the character of the cargo on board the 
" Prinsesse Marie " the Court did not make the necessary correc- 
tions required by the supplementary replies of the experts to 
the questions put to them on the part of the claimants. The 
Court ignored all distinction between unconditional and con- 
ditional contraband of war, and therefore all the calculations 
under which the contraband on board was said to have exceeded in 
weight half the quantity of the cargo, and even to have amounted 
to seven ninths of it, were incorrect, both in principle and sub- 
stance. (6) The Court made no distinction between articles 
directly intended for the construction of railways and for war 
purposes and those which are used to satisfy the ordinary require- 
ments of peaceful life ; this is contrary to the general principles 
of international law, according to which a distinction is made 
between unconditional and conditional contraband, the latter com- 
prising articles which, may serve either for peaceful or warlike 
purposes (ancipitis usus). The Court was wrong in holding the 
iron goods on board the " Prinsesse Marie " to be contraband 
of war, and was therefore wrong in holding that the steamer 
and the said cargo were liable to condemnation. (7) The Court 
was wrong in holding that the iron and steel ware, 35,737 
packages in quantity, and 2,530 tons in weight, shipped by 
the London branch of the Japanese firm of Mitsui-Bussan- 
Kaisha, could not have been of an innocent character, becatise 
that firm were the owners of a Japanese volunteer fleet subsidised 
by the Government, who during the war had placed their 
steamers at the disposal of the Government for the transport of 
troops. In reality the Mitsui-Bussan-Kaisha is only an ordinary 
trading firm in an extensive way of business, but is not in any way 
the owner of the Japanese volunteer fleet, or even a steamship 
company supplying its steamers to the Japanese Government 
for the transport of troops. Besides this, the quantity of 
cargo by weight, determined at 2,530 tons, is clearly incorrect 
and erroneous, as, according to the bills of lading, the 
weight was actually 1,134,162 kilog., or a total of 1,134 tons. 
(8) In respect of the rest of the cargo which the Court 
found no grounds for declaring to be contraband, the Court 
erroneously rejected the right of the owners to compensation 
for the losses suffered through its destruction by reference to 
the general principle of law under which the right to com- 
pensation for losses is only given if they have been caused 
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oy an action "punishable tinder the criminal law, or constituting 
^&n intentional injury to another party. The Court lost sight 
•of the fact that according to mercantile law, if any cargo has 
to be jettisoned in the event of accident, the loss is borne not 
only by the owners of that cargo, but is distributed amongst 
all parties interested in the ship and cargo. If a captured 
ship and her cargo are destroyed in time of war, under the 
laws of other nations, as well as under our existing prize law 
■(Article 29 of the Regulations relating to Naval Prizes*), the 
owner of property which should have been released^ i& paid 
■its value. (9) The Court arrived at an erroneous decision 
Tespecting the condemnation of the cargo shipped to Shanghai, 
-consisting of such commodities as butter, cherry brandy, sugar, 
wine, glass, paints, metal wares, and a certain: quantity ' of 
railway springs and axles, by Wrongly applying the word 
■" order" to the port of destination instead of to the receiver of 
the goods. (10) Finally, there is no ground for the' doctrine 
put forward by the Court that the Owners of non-contraband 
goods have no claim to compensation, as being themselves re- 
sponsible for the destruction of the goods, because they failed to 
assure themselves previously that there was no contraband of 
war on board. 

Sworn Advocate KreutzJer in the appeal lodged on behalf of 
the Alliance Insurance 'Company of Berlin, and the Austrian 
Phoenix Insurance Company of Vienna, repeating generally the 
.contentions submitted to the Prize Court, argued in particular 
that the decision extended the limits of clause 9 of Article 6 
of the Imperial Order of the 14th February 1904| so far that, 
if it were held. to be correct, neutral commerce during time Of 
war would be wholly exterminated. 

Sworn Advocate Sheftel also presented : (1) a power of 
attorney from the Thames and Mersey Insurance Company; 
(2) a certificate to the effect that various persons and firms 
approved and confirmed the claim made by the East Asiatic 
Company in connection with their goods, and consented to 
the Company receiving the compensation ; (3) a descriptive 
account of the business of the Mitsui-Bussan-Kaishai ; and 
(4) sworn depositions by Alfred Mounsey as t6' the use of 
steel sheets for armour. Sworn Advocate Kreutzer presented 
two additional explanatory notes with various documents attached 
with regard to the claims of the Alliance Insurance Company 
and the Austrian Phoenix Insurance Company. 

Having heard the arguments of the parties at the present 
sitting, the Supreme Prize Court finds that under Article 84 
of the Regulations relating to Naval Prizes* no part of the 
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decision of the Prize Court is subject to its consideration unless 
there has been an appeal in due form. Therefore, where the 
owners have lodged no appeal or have made no claim for 
compensation for goods destroyed or for compensation for losses 
due to their detention, the decision of the Prize Court must 
remain in force. 

There has been no appeal against the condemnation of the 
goods of Mesmacher Brothers and Carl Arutzen, and therefore the 
decision of the Prize Court in respect of their claims must stand. 

Next, under Articles 60, 77, and 88 of the Regulations 
relating to Naval Prizes,* the right to lodge petitions and 
enter claims and to appeal against decisions belongs in the 
first instance to owners of captured property and persons who 
have suffered losses through the capture or destruction of, 
or damage to, merchant vessels and cargoes, or their attorneys, 
and, in cases of condemnation in the absence of the owners 
and their attorneys, to the master of the detained vessel. In 
the present case the East Asiatic Company of Copenhagen, 
through their attorney, Sworn Advocate Sheftel, who was only 
authorised by power of attorney to conduct the company's case 
in respect of the ship and her tackle, &c, presented a claim 
for compensation for cargo destroyed, belonging to various 
parties, who have, however, not authorised the East Asiatic 
Company or their attorney, Sheftel, by special power of 
attorney, to present such claim or protest against condemnation, 
or to appeal in their name against the decision of the Prize 
• Court. The certificate subsequently presented by Sworn Advocate 
Sheftel after the expiration of the term allowed for appeal, to 
the effect that various parties and firms approved and con- 
firmed the claim by the East Asiatic Company, and expressed 
their consent to the Company receiving the compensation, is 
valueless at the present time, more especially as it emanated 
chiefly from the consignees and not from the shippers of the goods. 
The claim in question, referred to above as No. 24, was there- 
fore made by persons having no authority to do so (Article 59 
of the Regulations relating to Naval Prizes® and Article 584, 
paragraph 4, of the Code of Civil Procedure), and the Supreme 
Court finds that the application of Sworn Advocate Sheftel for 
the reversal of the decision of the Prize Court of Port Emperor 
Alexander III., condemning the cargo referred to in such claim, 
cannot be considered, and the decision must stand, and further 
procedings with regard to this claim must be stayed. Finally, 
so much of the decision as has reference to the rejected claim 
of the East Asiatic Company for 675 cases of glass must also 
remain unconsidered and must stand, as the appeal has been 
presented without the authority of the Company. The Thames 
and Mersey Insurance Company had no right to appeal against 
a decision disallowing a claim made by another company, for 
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they presented no claim in the first instance, and yet applied 
directly in the second instance for compensation for their losses ; 
but as they paid the cost of 675 cases of glass to the original 
owners, the insurance company, in the capacity of lawful 
successor, were entitled to appeal against that part of the 
decision which referred to the condemnation of these cases of 
glass. 

Turning now to the appeals which have been duly entered, 
and taking first the question as to the regularity of the deten- 
tion of the "Prinsesse Marie"' by the "Terek" on the 8th 
(21st) June 1905 in the Pacific Ocean, the Supreme Prize 
Court finds that, the decision of this question by the Prize 
Court of Port Emperor Alexander III. in favour of the captors 
was justified by the reasons embodied in the decision of the 
court. The presence on board the vessel of goods liable to 
condemnation as contraband of war, consisting of articles which 
might serve as armour and for building railways, would have 
justified the order of the naval commander. Apart from this,, 
the propriety of these orders was further shown at the time 
of the capture of the vessel by the fact that a considerable 
portion of the cargo was destined for and shipped on account 
of the firm of Mitsui-Bussan-Kaisha, who were engaged in big 
deliveries of similar cargoes for the Japanese Government, a 
fact which was not denied by the attorney of the owners of 
the steamer in his supplementary appeal, which was accom- 
panied by a descriptive statement of the business of the firm, 
showing also its connection with Japanese railway companies. 

In view of this finding that the "Prinsesse Marie" was 
detained on sufficient grounds, the Supreme Prize Court does 
not admit the right of the owners to compensation for losses 
resulting from the detention of the steamer and for contraband 
cargo sunk by order of the naval authorities (Article 30 of the 
Regulations relating to Naval Prizes),* but, reversing the 
decision of the Prize Coiirt, admits the right to repayment of 
the value of the property destroyed which was not contraband 
of war, and should therefore have been restored to the parties 
to whom it belonged (Article 29 of the same Regulations). 

The view taken by the Prize Court as to the whole cargo of 
the "Prinsesse Marie," both contraband and non-contraband lr 
that the act giving rise to the right to demand compensation 
must either be punishable by the' criminal laws, or constitute- 
an intentional injury to others, is quite erroneous, and is. 
unsupported either by the general civil law (Articles 574 and 
684, Vol. X., Part I., of the Civil Laws) or by the perfectly 
clear rules contained in Articles 28 and 29 of the Regulations 
relating to Naval Prizes.* According to the first of these 
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Articles captured property, is only; liable to condemnation if it 
belongs to the category of articles so ' liable and the" capture 
fulfils the conditions laid down ; otherwise it is to be released 
and returned to the original owner. Under Article '29,'df the 
property which should be released has been destroyed! by order 
of a naval commander, the owner is to be repaid the value of the 
property destroyed at a valuation based upon details supplied. 

Under Article 32 of the same Regulations, sums payable 
in accordance with Article 29 for repayment of the value of 
property destroyed are to be paid out of the funds of the State, 
and the expenditure incurred by the Government in such cases is 
to be recovered from the offender in the manner laid. down by 
law. • . . . ( J -_i .i. 

As the meaning of these Articles of the 'Regulations relating 
to Naval Prizes*' is clear, the Prize Court was not justified in 
interpreting Article 29 on the basis of the general principles 
laid down in the civil law of the Empire (Vol: X., Part I., of 
the "Code of Laws," edition 1900) in which condemnation plays 
no part, or in referring as an analogy in support of its conten- 
tions to the 1 case of the master of a damaged vessel, more 
especially as that case hasnothingin common with the orders of 
the naval authorities in respect of the destruction of a captured 
vessel and her cargo. 

Equally erroneous is the contention of the Prize Court that 
the owner of the cargo was negligent, and forfeited « his right to 
repayment of the value of his goods by not ascertaining pre- 
viously whether the vessel on which his goods were conveyed 
carried a cargo which might subsequently prove to be contraband. 
The shipper of goods does not always- have the opportunity of 
enquiring carefully into the contents of a strange- 'cargo, and 
therefore such enquiry by the shipper, if alleged, must be proved 
jn each case. 

As regards the ship and the remainder 1 of the cargo, the 
Prize Court of Port Emperor Alexander III., after referring to 
the reports of the experts, arrived at the conclusion that both 
were liable to condemnation, the former under Article 11 of 
the Regulations relating to Naval Prizes,® and the latter as 
contraband under Article 12 of the Regulations relating to 
Naval Prizes,® and clauses 1, 3, 9, and 10 of Article 6 of the 
Imperial Order of the 14th February 1904,t and the Court 
based its conclusion to this effect upon the fact that the 
" Prinsesse Marie" had on board: (1) appliances for ex- 
plosives ; (2) articles and materials for the construction of 
telephones, telegraphs, and railways ; and (3) articles for war 
purposes on land and sea (binoculars and optical glasses), such 
articles being, in weight, more than half of the whole cargo, 
viz., seven-ninths 6f the same. 
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-. : This conclusion is, in fact, incorrect as to certain goods and , 
as to the total weight of the whole cargo, and is, moreover, 
disproved by the circumstances of ' the case as disclosed in the 
proceedings. 

As to the carriage of appliances for explosives, the conclusion 
of the Prize Court, which is at variance with the conclusions of 
the experts, is based upon the fact that there were cables and 
accumulators amongst the cargo under manifest for Yokohama. , 
It appears, however, that they were shipped with other telephone 
appliances by the Bell Telephone Company, and there can be 
no doubt but that they were intended for telephones and not > 
for explosives. As regards the cables, their dimensions and 
weight (about 9,000 poods) show that the presumption , that 
they might serve for explosives was entirely unfounded, as it is 
generally known that special cables of inconsiderable length 
and cost are used for explosives (for example, Beckford's cord),, 
and not cables serving exclusively -for telegraph and telephone 
service. Similarly, despite the opinion of the experts and the 
decision of the Prize Court to the contrary, binoculars and optical- 
glasses under manifest for Yokohama and Kobe (for the re- 
payment of: the value of which a' claim was presented by 
K. and J. Favre Brand), cannot be considered as contraband of 
war. Under clause 10 of Article 6 of the Imperial Order of 
the 14th February 1904 " s such articles are contraband of war 
only if carried on account of or destined for the enemy .Govern- 
ment. In the present case this circumstance was not established, 
and was even disproved by the documents in the case, which ■ 
show that the consignees of the binoculars and optical glasses 
were ordinary trading firms. . 

The Supreme Prize Court regards as contraband of war and 
liable to condemnation only those articles in the cargo which 
serve specially for the construction or equipment of telegraphs, 
telephones and railways, including therein, in accordance with i 
the opinion of the experts, the galvanised wire shipped under 
manifest for Kobe and Yokohama, claimed for by the Imperial - 
Royal Licensed Insurance Company." Austrian Phoenix," and 
by lilies & Co. As there is no evidence to show that the said 
wire was intended for purposes other than those- stated, it must 
be regarded as contraband of war under clause 9 of Article 6 of 
the Imperial Order of the 14th February,' 1904.* 

The rails for mines with accessories, shown in the manifests 
for Yokohama, Nos. : 9 and 11, and the plates, of soft steel 
shipped to Kobe under Manifest No. 32, claimed for by the 
Alliance Insurance Company, which has paid the insured 
amount to the owners, are contraband of war under clause 1 of i 
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the same Article, and as such liable to condemnation. The 
opinion of the experts on this point has in no way been 
disproved. The reference in the appeal of the Alliance 
Company to the light weight of the rails and their fitness for 
the construction of mountain railways does not exclude the 
possibility of their being utilized also for the transport of troops 
on mountain railways, of which a considerable number exist in 
the spheres of military operations of both belligerents. For 
these reasons the Supreme Prize Court upholds the decision of 
the Prize Court of Port Emperor Alexander III. condemning 
these articles and rejecting the claims for the repayment of their 
value, as regular and subject to confirmation. 

The weight of the above condemned goods, amounting 
approximately, according to the documents, to 291 tons, and 
the weight of all the articles condemned by the Prize Court 
concerning which the decision stands for lack of appeal in the 
prescribed order, and 8 tons, representing the weight of the 
accumulators with telephone accessories, and 1,138 tons, 
representing the weight of the 35,737 packages of iron and 
steel shipped on account of the firm Mitsui-Bussan-Kaisha 
(which cargo, owing to an unaccountable mathematical mistake 
of the Prize Court, was erroneously calculated to be 2,530 tons), 
and also the weight of the remaining articles, claimed for by 
the same company, but the claim for which was left unconsidered, 
and of the goods claimed for by Mesmacher Brothers and 
Arutzen, who did not appeal against the decision of the Prize 
Court, and even including that of the goods not directed to 
Japan, and consisting of articles not lawfully regarded as 
contraband of war, would not altogether exceed 2,308 tons, i.e. 
less than half the total weight of the whole cargo on board the 
" Prinsesse Marie," which exceeded 5,000 tons. From this it 
follows that the third ground upon which the Prize Court 
condemned the " Prinsesse Marie " and the whole of her cargo 
under Article 11 (b) of the Regulations relating to Naval 
Prizes,* was illfounded. 

With the exception of the goods held to be contraband, 
those which have not been claimed, and those in respect of 
which there has been no appeal from the Prize Court, or no 
appeal which complies with the prescribed conditions, the 
goods referred to in the respective claims should all be released 
upon the ground that they are not contraband of war. 

The decision of the Prize Court of Port Emperor Alex- 
ander III. to the contrary is erroneous for the following 
reason. Under Article 4 of the Imperial Order of the 
14th February 1904, f and Article 12 of the Regulations 
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relating to Naval Prizes," 3 the goods destined, according to the 
ship's papers, for the neutral Chinese port of Shanghai, not 
constituting contraband of war, are not liable to condemnation. 
Claims for the value of these goods were presented by the 
Export and Import Company of Antwerp (sugar), the firm of 
Carl Breiding and Son (paint), the Eastern Trading Company 
(paper), the Asiatic Petroleum Company (petroleum tanks), 
Johanna Haugen (wearing apparel), Philipp Heymann (butter), 
Calvet & Co. (red wine), the British and Foreign Marine 
Insurance Company (wine\ Volkart (paint), Calle & Co. (phar- 
maceutical products), and Weiler-ter-Mer (paint). 

It is stated in the decision of the Prize Court that as in the 
bills of lading these goods were consigned to " Shanghai or 
order," they might have been destined for Japanese ports. 
This conclusion is clearly wrong, and was arrived at by the 
Prize Court owing to its having incorrectly read the printed 
text of the bills of lading, in which the words " or order " did 
not refer to the place of destination, but to the consignees, as they 
are separated by the addition to the words "port of Shanghai " 
of a special indication (" as near thereto as can be approached "); 
no reference was made to this in the decision of the Prize Court 
when interpreting the bills of lading. 

The remaining goods, though stated to be consigned to the' 
enemy ports of Kobe and Yokohama, are not liable to condem- 
nation because they cannot be regarded as contraband of war. 
The greater portion of these goods, for which claims have been 
presented by the North China Insurance Company, K. Rhode, 
lilies & Co., the London and Provincial Marine and General 
Insurance Company, the Imperial-Royal Licensed Insurance 
Company " Austrian Phoenix," and the Alliance Insurance 
Company, consist of the kind of iron and steel in general use. 

In treating these articles as contraband of war, the Prize 
Court based its conclusion, in the first place, on the fact that 
the use of these articles in ordinary civil life does not prevent 
their being contraband of war ; and, in the second place, that 
If the Imperial Order of the 1-lth February 1904| had intended 
this limitation, special mention would have been made of it as 
in clause 10 of Article 6 respecting beasts of burden, which 
are only contraband of war if they may be used for a warlike 
purpose, whilst, on the other hand, in the same order a whole 
series of articles are enumerated, such as saltpetre, sulphur, 
straps, compasses, wire, kettles, saddles, marine boilers and 
engines, coal, naphtha, alchohol, food products, and others, not- 
withstanding that they are all articles of ordinary domestic use 
and serve for purposes which have nothing in common with 
military purposes. 

This opinion of the Prize Court is contrary to the opinion 
of the experts, and the Supreme Prize Court is unable to agree 
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with it. First, the interpretation by the Court of the' general, 
sense of the provisions of the Imperial Order of the X4th Feb- 
ruary. 1904 s " as to the transport of articles utilised for domestic- 
purposes, is erroneous, as all articles of which the carriage is- 
unconditionally prohibited on neutral merchant-vessels are 
clearly named in this order and in the supplements thereto ; 
therefore the fact that assorted iron and steel do not appear 
amongst these articles would alone be sufficient to exclude th&, 
possibility of regarding them as unconditional contraband, of 
war. As regards recognition of such articles as contraband of 
war when carried exclusively for the requirements _ of the War 
Department, it is necessary, under clause 10 of Article 6 of the- 
Imperial Order,"® for the Court to be satisfied that the said articles, 
were actually intended for war purposes, and were carried on 
account of and destined for the enemy. In the present case these- 
circumstances were not only not established, but were disproved; 
by all the facts and the documents attached to the case. ; 

Secondly, it is not admissible to regard all iron and steel as 
coming within the provisions of clause 9 of Article 6 of the 
Imperial Order* on the mere ground that they might serve for 
the construction of railways ; such a wide interpretation of this, 
clause would involve a prohibition of the carriage of all 
building materials, e.g., timber, granite, and even sand and 
ballast, because all such articles may serve for railway con- 
struction. This clause only includes such articles and materials 
as, in virtue either of their nature or of other facts, are clearly 
intended specially for the construction of railways. In the- 
present case there are no such facts in respect of the assorted 
iron and steel. 

The Supreme Prize Couri therefore finds that the assorted 
iron and steel on board the " Prinsesse Marie," other than that 
mentioned above, viz. : galvanized wire, steel plates, and rails,, 
did not ^constitute contraband of war, and should have been 
released; The claims for repayment of the value of these- 
articles which have been destroyed are valid, and must be- 
satisfied in accordance with Article 29 of the Regulations- 
relating to Naval Prizes."]" 

The remaining articles bound for enemy ports are not con- 
traband of war owing to their nature, and are not liable to 
condemnation ; wherefore the claims presented by Calle & Co.. 
(paint), Richardson Findlay & Co. (paper), Achenbach & Co. 
(paper), Hewett & Co. (nail rods), K. and J. Favre Brand (knitting 
machines, circular saws, &c), and the North China Insurance 
Company (window glass and zinc), must be admitted in 
accordance with the above Article of the Regulations relating 
to Naval Prizes. | 

Similarly, the claim of the owners of the " Prinsesse Marie,"' 
the East Asiatic Company of Copenhagen, for the cost of the 
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vessel, with her accessories, must be admitted, but excluding 
the application of the same company for compensation for the 
effects of :the steward of the steamer, Jorgensen, and of Mme. 
Holmberg, as these. 'persons did not authorise the company to 
claim on their behalf^ and the company has no right to make 
the application for its own benefit. 

The claims of the firm of Melcher, Runge & Co. must be 
rejected, as this ; firm has already obtained full satisfaction for : 
their losses from the China Mercantile Insurance Company, 
and assigned to the latter all right to compensation, in the 
capacity of owner of the goods. They could, therefore, only 
appeal against the condemnation, and could not demand re- 
payment of the value of the goods destroyed, which they have 
already received. 

The amount of compensation due to the owners of the 
steamer and cargo under the present decision cannot be deter- 
mined by the Supreme Prize Court on the materials available, 
and therefore the claimants must apply to the Prize Court of 
Port Emperor Alexander III., and there prove the amount of 
compensation due to them, which must not, however, exceed that 
already stated in their respective petitions, and also the amount 
of interest due, if the light to the same is recognized by the 
Prize Coiirt as laid down in Articles 88 and 89 of the RegulaT 
tions relating to Naval Prizes,* and Article 59 of the same. 
The decision of the Supreme Prize Court therefore is :— -(1). The 
decision of the Prize Court of Port Emperor Alexander HI. 
of the 8th March 1908, condemning the cargo in respect of 
which no claims have been presented, and the cargo in respect 
of which claims have been presented on behalf of Mesmacher 
Brothers and Carl Arutzen, and the cargo comprised in the 
claims of the East Asiatic Company for various articles 
belonging to various parties, and dismissing the claim of the 
East Asiatic Company concerning 675 cases of glass, is left 
unconsidered and stands, further procedure in connection with 
the claim on behalf of the East Asiatic Company relating to- 
various goods being suspended ; (2) the condemnation by the 
Prize Court of the galvanised wire claimed by the Austrian 
Phoenix Insurance Company and by the firm of lilies & Co., 
and of the rails for mines, with accessories and steel plates,, 
claimed by the Alliance Company, and the rejection of the 
claims relating to these goods, and of the claim of the firm 
of Melcher, Runge, & Co. concerning various goods, and of 
the claim of the East Asiatic Company for the effects of the 
steward Jorgensen and Mme. Holmberg, are confirmed ; (3) the 
Danish steamer "Prinsesse Marie " and her cargo were detained 
with the observance of the established conditions and on suffi- 
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cient grounds, but the steamer, with, her tackle and fittings, 
and the goods other than those referred to under the first two 
heads, should have been released ; (4) the Thames and Mersey- 
Insurance Company, whose application for compensation for 
losses is left unconsidered, and the other claimants, excepting 
the firm of Melcher, Runge & Co., whose right to repayment of 
the value of the property destroyed is not recognised, are given 
the right to recover those losses not exceeding the sums already 
declared by them, in the manner prescribed in Articles 88 and 89 
of the Regulations relating to Naval Prizes ;* (5) the decision 
of the Prize Court is reversed so far as it is inconsistent with 
the present decision. 



In accordance with the decision of the Supreme Prize Court, 
further petitions were filed in the Libau Prize Court by the 
owners of the cargo declared to be entitled to compensation, to 
establish the amount of compensation due, and the following 
decisions were given : — - 

Claim of the East Asiatic Company of Copenhagen in 
respect of the ship. 

By order of His Imperial Majesty, the Prize Court of the 
Port Emperor Alexander III., sitting on the 18th November,' 
1909, and attended by — 

President - Colonel Stark ; 

Members - From the Ministry for Foreign Affairs, Actual 
State Councillor Balas ; 
From the Ministry of Justice, State Councillor 

Rotrofi ; 
From the Ministry of Marine, Captain of the 
first rank Schmidt ; Captain of the second 
rank Egorov ; 
Procurator State Councillor Felitsin ; 
Secretary Collegiate Registrar Kolner ; 

heard the claim of the East Asiatic Company of Copenhagen for 
the value of the " Prinsesse Marie." 

On the 4th October, 1909, Sworn Advocate Sheftel, the 
attorney of the owners, stated that on the 9th (22nd) June, 1905, 
the cruiser "Terek," of the Imperial Russian Navy, captured 
and sank the steamer " Prinsesse Marie," belonging to the East 
Asiatic Company of Copenhagen, registered at the port of 
Copenhagen, on a voyage from Singapore to Shanghai, Kobe, 
and Yokohama, displacement 5,416 tons gross and 3,518 tons 
net ; he stated that the decision of the Supreme Prize Court 
of the 11th April, 1909, admitted that the East Asiatic Com- 
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pany was entitled to compensation for losses arising from the 
sinking of the steamer, and reserved to it the right to present a 
claim in the manner prescribed by Articles 88 and 89 of the 
Regulations relating to Naval Prizes.* The claim was made up 
as follows: — Original cost of the steamer, 1,260,000 kroner; 
additional expenditure incurred in connection with construction 
and fitting out, 168,340 kroner 14 ore; deducting for depreciation 
at 3 per cent, per annum, and the cost of stores consumed from 
the time of delivery on board the steamer to the day she was sunk, 
the sum of 104,931 kroner 98 ore, and adding the value of the 
following at the time the steamer was sunk : — spare tackle, Sec, 
20,882 kroner ; fittings for transport of emigrants, 56,747 kroner 
45 ore ; provisions and stores, 1,562 kroner 10 ore ; coal, 
751 kroner 2 ore ; loss of insurance premium paid for a whole 
year, whereas the steamer was lost two months and twenty days 
after having been insured, 2,154Z. Is. 3d.; expenses of the crew at 
Batavia, cost of sending the crew from Port Said to Marseilles and 
from Marseilles to Copenhagen, wages of crew, loss on lighters 
and on effects, and shipment of eleven officers from Singapore 
to Copenhagen, 2,560 kroner ; loss of profits during the period 
of the construction of a new steamer similar to the ship that 
was sunk, 13,736J. 5s. 3d. Judgment was sought against the 
Government, on account of the Ministry of Marine, in favour of 
the East Asiatic Steamship Company of Copenhagen for the sum 
of 928,571 roubles, with interest from the day the steamer was 
sunk, i.e., from the 9th (22nd) June, 1905. 

The Procurator of the Prize Court, State Councillor Felitsin, 
argued on behalf of the Government that the claims for 
reimbursement of the expenses of the crew at Batavia, of 
expenditure in connection with the shipment of the crew and 
eleven officers from Port Said to Copenhagen, and of the crew's 
wages, for compensation for loss of the crew's effects, and un- 
earned profits from the day the steamer was sunk until a similar 
steamer had been built, ought not to be allowed. He considered 
that the remaining claims of the East Asiatic Company might 
be allowed to the amount determined by experts. 

As the decision of the Supreme Prize Court of the 11th April, 
1909, held that the detention of the " Prinsesse Marie " by the 
" Terek " was valid, no compensation can be allowed for the 
crew's expenses at Batavia, the expenditure in connection with 
the shipment of the crew and officers from Port Said to Copen- 
hagen, wages paid to the crew, the value of the crew's effects, 
or the anticipated profits from the day the steamer was sunk 
until a new steamer similar to the one sunk had been built. 
Under Article 30 of the Regulations relating to Naval Prizes,® 
the owner of the property can only be awarded compensation 
for loss when the property was seized on insufficient grounds, 
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and in the case of the " Prinsesse Marie " this was negatived 
in the decision of the Supreme Prize Court. 

The following claims of the East Asiatic Company of Copen- 
hagen should be allowed : — the value of the "Prinsesse Marie " 
together with the spare tackle on board on the ' day she was ■ 
sunk; the value of the fittings for transport of > emigrants j the 
value of engine-room materials, provisions and stores ; the value 
of the coal on board the steamer on the day she was sunk ; and : 
insurance of steamer for nine months and ten days. > ..!■ • 

According to the experts* summoned on the 18th December, ' 
1906, .the value of the " Prinsesse Marie" on the day she was 
sunk amounted to 1,275,316 Danish krone ; the value of the 
fittings for carrying emigrants is put by them at 56,747 Danish 
krone ; of the engine-room material and provisions and stores 
at 28,428 Danish krone ; and of the coal at 13,668 Danish krone; 

The opinion of the experts appears to the Court to be correct, 
and in the absence of any objection on the part of the Procurator 
of the Court to the said amounts, the claimants should be 
awarded the value of the articles mentioned, amounting to 
1,374,159 Danish krone, or in Russian currency, 707,004 roubles. 

The claimants should also be repaid the insurance premium 
for nine months and ten days, amounting to 2,154Z., eqivalent 
in Russian currency to 20,377 roubles, one year's premium 
having been paid to the Insurance Company two months and 
20 days before the " Prinsesse Marie " was sunk. 

Thus the claimants should be awarded in Russian currency 
the sum of 727,381 roubles. 

The application for interest from the 9th (22nd) June, 1905, 
cannot be allowed ; by law interest must be reckoned either 
from the day, on which the term for fulfilling an obligation 
expires, or from the presentation of the claim allowed by the 
Court, and as the claim for compensation for the steamer was 
originally filed by the claimant on the 29th May, 1906, interest 
can only be awarded from that date. For the same reason 
effect cannot be given to the contention of the Procurator of the 
Prize Court, that interest should be awarded from the day of 
filing the second petition, i.e., from the 30th September, 1909 ; 
it must be awarded from the day of filing the first petition, viz., 
from the 29th May, 1906. 

The Prize Court therefore awards out of the funds of, the 
Government, on account of the Ministry of Marine, to the East 
Asiatic Company of Copenhagen the sum of 727,381 roubles, 
with 6 per cent, interest from the 29th May, 1906, until the day 
which will be fixed by the Ministry of Marine for payment of 
the amount awarded. 

* Shipbuilder Sherdov, Mechanical Engineer Shelov and Captain 
Lindeman. 
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Cargo Claims.,.) 

Claim' of Calvet '&' Co., of Bordeaux. 

By order of , His Imperial Majesty, the Prize Court of the 
Port Emperor Alexander. ILL, sitting on November 18th, 1909, 
and attended by — , 

President - Colonel Stark ; 

Members From the Ministry for Foreign Affairs, 

Actual State Councillor Balas ; 
From the Ministry of- Justice, State 

Councillor Rotrofi ; 
From ; the Ministry of Marine, Captain of 
the first rank Schmidt; Captain of the 
second rank Egorov ; ' 
Procurator ■ - State Councillor Felitsin ; 
Secretary Collegiate Registrar Kolner ; 

heard the claim of the firm of Calvet and Co., of Bordeaux,' for 
the recovery of the value ' of eight cases of red wine sunk on 
the 9th ' (22nd) ' June, 1905, in the Pacific Ocean with the 
" Prinsesse : Marie '■■" by the cruiser ""Terek," of the Imperial 
Russian Navy. 

The attorney of the firm of Calvet and Co., of Bordeaux, 
Sworn Advocate Sheftel, on the 4th October, 1909, presented 
a claim against the Government on account of the Ministry of 
Marine for the sum of 462 r. 34 c. for eight cases of red wine 
shipped by the firm of G. Calvet and Co., under bills of lading 
;dated ,the. 20th April, 1905, by the .steamer " Prinsesse Marie " 
for Shanghai, for. E. L. Mondon, Limited. These goods were 
sunk with the -steamer on the 21st. June, 1905,, by the, cruiser 
" Terek," of the Imperial Russian Navy, in the Pacific Ocean. 
The decision of the Supreme Prize Court of the 11th April, 
1909,® admitted that these goods were not liable to condemnation, 
and that the claimants were entitled to compensation for their 
value, and reserved to them the right to present a claim in 
the manner prescribed, by Articles .88 and 89 of the Regulations 
relating to Naval Prizes."]" 

Having examined the present case and heard the verbal 
arguments of the claimants' attorney, Sworn Advocate Sheftel, 
and the statement of defence put, forward by the Procurator 
of the Prize Court, State Councillor Felitsin, the Court finds 
as follows : — : , : 

The invoice, accounts, and bill of lading annexed to the 
petition of the firm of Gr. Calvet and Co., filed on the 31st May, 
1906, show that the firm on the 20th April, 1905, delivered 
on board the " Prinsesse Marie " eight cases of red wine for 
shipment to Shanghai for E. L. Mondon, Ltd. 

* See above, p. 295. t App. A. 
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The value of this red wine as given by the claimants has 
been proved by the above papers, and is not disputed by the 
representative of the Government, the Procurator of the Prize 
Court. The expert wine merchant, Edward Grosch, examined 
by the Court on the 16th December, 1906, declared that the 
value of the red wine given by the claimants is not exaggerated, 
and therefore the claim of the firm of G. Calvet and Co. should 
be allowed for the value of the wine, viz., 462 r. 35 c. 

The application for interest from the day the "Prinsesse 
Marie" was sunk, viz., from the 21st June, 1905, cannot be 
allowed ; by law interest must be reckoned either from the date 
on which the term for fulfilling an obligation expires, or from 
the day of the presentation of the claim allowed by the Court ; 
as the claim for compensation for the goods was only filed by the 
claimants on the 31st May, 1906, interest must be awarded from 
that date. Effect cannot be given to the contention of the Pro- 
curator of the Prize Court that the claimants should only be 
awarded interest from the day on which the second petition was 
filed, e.g., from the 4th October, 1909. 

The Prize Court awards out of the funds of the Government, 
on account of the Ministry of Marine, to the firm of Calvet and 
Co., of Bordeaux, the sum of 462 r. 35 c, with 6 per cent, 
interest from the 31st May, 1906, to the day which will be fixed 
by the Ministry of Marine for payment of the amount awarded. 



Claim of K. Rhode & Co., of Hamburg.* 

The claim of K. Rhode & Co., of Hamburg, was presented 
to the Prize Court of the Port Emperor Alexander III. on the 
3rd June, 1909. It amounted to 5,313 roubles for 1,164 packages 
of iron and steel goods and thirty steel bars, shipped under three 
bills of lading dated the 25th April, and one dated the 11th May, 
1905, by the " Prinsesse Marie " to Yokohama for the local branch 
of the same firm. 

After hearing the claimants' attorney, and the Procurator of 
the Prize Court on behalf of the Government, the Court held 
that the shipment of the goods was proved by the invoice, 
accounts, and bills of lading annexed to the petition of the 
firm, filed on the 31st May, 1906 ; that the cost of the goods 
alleged by the claimants was proved by the documents, and 
was not disputed by the Procurator of the Prize Court, and as 
the expert examined by the Court on the 16th December, 1906, 
stated that the values given were not exaggerated, the claim of 
the firm should be allowed to the extent of the cost of the iron 
and steel goods, viz., 4,043 r. 25 c. 



* Tie decisions in the remaining cargo claims are not printed verbatim,, 
but are much abbreviated. The decisions were all dated November 18, 1909 
except in the last three cases, where the dates are given. 
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The claim, for profits was not allowed by reason of Article 30 
of the Regulations relating to Naval Prizes,* as the " Prinsesse 
Marie " was held to have been properly detained by the decision 
of the Supreme Prize Court of the 11th April, 1909.J 

Interest was not allowed from the day the " Prinsesse Marie " 
was sunk, but only from the day on which the claim for com- 
pensation was originally filed by the claimants, viz., the 31st 
May, 1906. 

The contention of the Procurator that interest should only 
be allowed from the day on which the second petition was filed, 
i.e., from the 3rd July, 1909, was rejected. Judgment was given 
for the sum of 4,043 r. 25 c, with interest at 6 per cent, from the 
31st May, 1906, to the day fixed by the Ministry of Marine for 
payment of the amount awarded. 

Claim of Hewett & Co., of London. 

The firm of W. Hewett & Co., of London, presented a 
claim to the Port Prize Court on the 3rd July, 1909, for the 
sum of 18,109 r. 6 c. for 12,000 bundles of nail rods shipped by 
the firm under four bills of lading dated the 3rd May, 1905, to 
Shanghai for the firm of Munich and Co. 

After hearing the attorney of the claimants and the 
Procurator of the Prize Court on behalf of the Government, the 
Court held that the shipment of the goods was proved by the 
-invoice, accounts, and bills of lading annexed to the petition of 
the firm filed on the 31st May, 1906. 

It was also held that the value of these rods as given by the- 
claimants was proved by the documents and by the admission 
of the Procurator of the Prize Court, and that the firm must, 
therefore be awarded the sum of 18,032 r. 71 c. 

Interest was allowed as in the case of Calvet and Co.J, and 
judgment was given for 18,032 r. 71 c, with interest at 6 per 
cent, from the 31st May, 1906, to the day fixed by the Ministry 
of Marine for payment of the amount awarded. 

Claim of K. Illies & Co., of Hamburg. 

The firm of K. Illies and Co., of Hamburg, presented a 
claim to the Port Prize Court against the Government in respect 
of the Ministry of Marine on the 4th October, 1909, for the sum 
of 34,814 roubles for 25,073 packages of iron goods shipped on 
board the " Prinsesse Marie " by them to Yokohama, for the local 
branch of the firm, under ten bills of lading dated the 11th May, 

1905. 

The galvanized wire held by the Supreme Prize Court to be 
contraband§ was not included in the claim. 

* App. A. t See above, p. 291. J See above, p. 302. 

§ See above, p. 293. 
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The cost of- the goods as given by the claimants aitdf proved 
by the documents was. not disputed by, the Procurator of the 
Prize Court, -and; was supheld by the opinion of an expert, a 
dealer in iron goods. 

The claim f for trade profits was rejected. as in the. case of 
K. Rhode & Co.* , , . . , ., A - ... 

Interest was allowed as in the case of Calve-t & Co.,| and 
judgment was given for the sum of 34,814 roubles, with interest 
at 6 per cent/ from .the 31st May, 1906, to the day fixed by the 
Ministry of Marine for payment of. the amount awarded. . 



Claim of Richardson, Findlay & Co., of Glasgow. 



The firm of Richardson, Findlay, and Co., of Glasgow, 
presented to the. Port Prize Court on the 3rd July, 1909, a 
claim for the sum of .617 r. 50 c. for seven cases of paper 
shipped on board the " Prinsesse Marie" under bill -'of- lading 
dated the 9th May, 1905, to Kobe for the' local branch of the 
same firm. 

The value of the paper as given by the claimants was proved 
by the documents annexed to the original petition of May 31, 
1906, and was not disputed by the Procurator of the Prize 
Court. It was upheld by a dealer in. paper who was Called 
as an expert. Trade profits were -refused as in the case of 
Rhode & Co.* and interest allowed as in the case of Calvet & Co.j 
Judgment was given for the sum of 561 r. 41c, with interest at 
6 per cent, from the 31st May, 1906, to the day fixed by the 
Ministry of Marine for payment of the amount awarded.' 



Claim of Aohenbaoh & Co., of Hamburg. 

The firm of Achenbach and Co., of Hamburg, presented'a 
claim on the 4th October, 1909, for the sum of 29,355 roubles 
for 419 bales of paper shipped under bill of lading dated 10th 
May, 1905,; on .board the." Prinsesse, Marie" to Yokohama for 
the firm of K. Rose. 

The value of the paper as given by the claimants, and 
proved by the documents annexed to the original petition of 
May 31, 1906, was not disputed by the Procurator,: and was 
upheld by a dealer in paper who was called as an expert 
Trade profits were refused as in the case of Rhode & Co.* and 
interest allowed as in the case of Calvet & Co.t Judgment was 
given for the sum of 17,859 r. 80 c, with interest at 6 per cent 
from May 31, 1906, to the day fixed by the Ministry of Marine 
for the payment of the amount awarded. 



See above, p. 303. f See above, p. 304. 
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Claim of the North China Insurance Company, 
Limited, of London. 

The North China Insurance Company, Limited, of London, 
presented to the Port Prize Court on the 2nd June, 1909, a 
claim in respect of 1,000 cases of window glass, 84 cases of zinc 
sheets, and 13,238 cases of iron rods, shipped under eight 
bills of lading dated the 25th April, 10th and 11th May, 1905, 
by the firm of Delacamp & Co., of Hamburg, and consigned to 
Kobe for the local branch of the same firm. The value of these 
goods at the time of shipment, as shown by the eight original 
invoices dated the 28th May, 1905, was as follows : 1,000 cases of 
Belgian glass, 6081. 2s. Id. ; 84 cases of zinc sheets, 67 51. 2s. 4td. ; 
340 tons of iron rods, 2,135i. 9s. iOd. The goods were insured 
in the North China Insurance Company under policy dated 
the 1st January, 1905. The Company had paid the full 
amount insured to Delacamp & Co. and had acquired all the 
rights of the assured. The amount claimed included the sums 
mentioned above, with customary trade profits amounting to 
449L 2s. 4d., or a total sum of 3,867L 18s. 9d., or in Russian 
currency at the exchange of 9 r. 50 c, 36,745 r. 50 c, with 
v interest from the day the " Prinsesse Marie " was sunk. 

The Procurator of the Prize Court did not dispute the 
right of the Insurance Company to claim the amount shown 
in the invoices, but objected to the demand for trade profits, 
and argued that interest should only be allowed from the day 
on which the second petition was filled by the Company, viz., 
from the 31st July, 1909. 

The values claimed were held by two dealers in glass and 
iron respectively not to be exaggerated. The claim for trade 
profits were refused by the Prize Court as in the case of 
Rhode and Co.* Interest was allowed as in the case of 
Calvet and Co.f Judgment was given for the sum of 
32,342 roubles, with interest at 6 per cent, from the 31st May, 
1906, to the day fixed by the Ministry of Marine for payment of 
the amount awarded. 



Claim of the Asiatic Petroleum Company, Limited, 
of London. 

The Asiatic Petroleum Company, Limited, presented a 
claim to the Prize Court on the 3rd July, 1909, for the sum of 
17,812 r. 50 c. for 24,167 cases, containing 50,000 tin cans for 
kerosene, shipped by the firm of Arthur Mattison and Co. under 
bill of lading dated the 18th April, 1905, in the " Prinsesse 
Marie " for Shanghai, for the Asiatic Petroleum Company. 

The value of the tin cans as given by the_ claimants and 
proved by the documents annexed to the original petition of 
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E 8608 



306 The " Prinsesse Mariefl 

May 31, 1906, was not disputed ■, by the Procurator. ■ No expert , 
evidence appears to have, been given. ., Interest was allowed as 
in the case of Calvet and Co. * and judgment, was given for the 
sum of 17,737 roubles, with interest at 6 percent, from the 31st 
May, 1906, to the day fixed by the ''Ministry of Marine for 
payment pf the amount awarded. 

i - ■• Claim of- Johanna Haugen of Trondhjem. ; *■'■•' - 1 

Johanna Haugen, of Trondhjem, presented a claim to the 
Port Prize Court oh the 4th October, 1909, for the sum. of 
247 r. 12. c. for one case of wearing apparel, linen and toilet 
articles shipped by her under bill of lading dated the 11th 
May, 1905, on. board the "Prinsesse Marie " 'to her' son,. 
A. Haugen, at Macao, via Shanghai. ., ,_ 

The value put upon the goods by the claimant was admitted 
by the Procurator to be correct and was adopted by the Court. 
Interest was allowed from the date, of the original petition,. 
May 31, 1906, as in the case of Calvet and Co.* 

Judgment was given for the sum of 247 roubles, with interest, 
at 6 per cent, from the 3lst May 1906, to the day fixed by the 
Ministry of Marine for payment of the amount awarded. 

Claim on Calle & Co., of Biebrioh (Germany). 

The firm of Calle & Co., of Biebrich (Germany), presented a 
claim to the Port Prize Court on the 3rd July, 1909, for the 
sum of 5,567 roubles for seventy-five cases of aniline dyes, 
shipped by them under three bills of lading dated May 1905 
on board the "Prinsesse Marie," consigned to the firms, of 
Taumeyer & Co., of Shanghai, and Runge Thomas, of Kobe 
and Yokohama. , , 

The value of the dyes as given by the claimants, and proved 
by the documents annexed to the original petition of May 3,1, 
1906, was not disputed by the Procurator, and was upheld by the 
evidence of experts. Trade profits were refused, as in the case 
of Rhode & Co.| and interest allowed as in the case of Calvet & 
Co.*, 

Judgment was given for the sum of 4,798 roubles, with 
interest at 6 per cent, from May 31, 1906, to the day fixed by 
the Ministry of Marine for payment of 'the amount awarded. 

Claim of the China Mercantile Insurance Company, Limited. 

The China Mercantile •• Insurance ■ Company, • Limited, 
presented a claim on the 23rd j October-, 1909-, amounting to- 
5,942 r. 50 c. foi- 2,000 bundles- of nail rods and 500- cases of 
window glassy shipped under two bills' -oMadin<g ; dated the 4th 

*p. 302. tp.303. 
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and 11th May?, 1905, on board the " Prinsesse Marie " by the firm 
of Melcher, Runge & Co., of London, for shipment to Shanghai 
for the local branch of that firm. 

! :■ The goods were insured in the China Mercantile Insurance 
Company, Limited; and the Company paid the insurance money 
in. full to the shippers. On the 11th April, 1909, the Supreme 
Prize Court admitted that the goods shipped on account of 
the firm of Melcher, Runge. & Co., were not liable to con- 
demnation, but disallowed the petition of the firm owing to 
the fact that they had already received payment for the goods 
from the China Mercantile Insurance Company. 'The Insurance 
Company now claimed 6151.,, with, interest : from the day that 
the "Prinsesse Marie " was sunk, i.e., from the 21st June, 1905. 

.. According to the documents annexed to the original petition 
the invoice value of the goods was 560L 4s. 2d.,. or in Russian 
currency, 5,297 roubles., and this amount was not disputed by 
the Procurator of the Prize Court. The cargo was insured in the 
China .Mercantile Insurance Company, Limited, for the ;sum of 
61-5J.,, and this sum was paid by them in full to the owners of 
the cargo, as shown by two receipts of the firm of Melcher, Runge 
and Co., indorsed on the bills of lading on the 7th July, 1905, 
and the claimants were therefore held to be entitled to recover 
the invoice value of the goods, 5,297, roubles. 

Trade profit to the amount of 10 per cent, was claimed, but 

was refused on the same grounds as in the case of Rhode & Co.* 

■ Interest was allowed as in the case of Calvet & Co.| from the 

date of the first petition made by the claimants. Judgment was. 

given for the sum of 5,297 roubles with interest at 6 per cent. 

from the 2nd October, 1909, to the day fixed by the Ministry 

of Marine for payment of the amount awarded. 

Claim of the Eastern Trading Company, of Salisbury. 

By order of His Imperial Majesty, the Prize Court of the 
Port Emperor Alexander III., sitting on the 19th November,. 
1909, and attended by- 
President - Colonel Stark ; 

Members - From the, .Ministry,, for Foreign Affairs,. 
Actual State, Councillor Balas ; 
From the Ministry of Justice, State Coun- 
cillor Rotrofi ; from the Ministry of Marine, 
Captain of the first rank Schmidt ; Captain 
, of the second rank Egorov ; 
Procurator, State Councillor Felitsin; 
Secretary, Collegiate Registrar Kolner ; 

heard the claim of the Eastern Trading, Company of Salisbury 
(England) and -'ShWghar for the 'recovery of the' Value of 289 
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bales of paper sunk on the 9th (22nd) June, 1905, in the Pacific 
Ocean with the steamer "Prinsesse Marie" by the cruiser 
" Terek " of the Imperial Russian Navy. 

The Eastern Trading Company of Salisbury (England) and 
Shanghai on the 3rd July, 1909, presented to the Port Prize 
Court a claim for the sum of 12,867 r. 31 c. for 289 bales of paper 
shipped by the Eastern Trading Company under three bills of 
lading dated the 17th April, 1905, to Shanghai for the local 
branch of the same Company, on board the " Prinsesse Marie." 
On the 11th April, 1909, the Supreme Prize Court admitted 
that these goods were not liable to condemnation and that the 
claimants were entitled to compensation for the value of the goods 
and reserved to them the right to present a claim to this effect in 
the manner prescribed by Articles 88 and 89 of the Regulations 
relating to Naval Prizes.* 

Having examined the case and heard the verbal arguments 
of the claimants' attorney, Sworn Advocate Sheftel, and the 
statement of defence put forward by the Procurator of the Prize 
Court, State Councillor Felitsin, the Court found as follows : — 

1. That from the invoices, accounts and bills of lading 
annexed to the petition of the Eastern Trading Company, filed 
on the 31st May, 1906, it was proved that the company on the 
17th April, 1905, delivered on board the " Prinsesse Marie" 
.289 bales of paper for shipment to Shanghai for the local branch 
of the company. 

2. That the cost of this paper as given by the claimants had 
been proved by the above-mentioned documents and by the 
evidence of experts, and was not disputed by the Government's 
representative, .the Procurator of the Prize Court, wherefore the 
claim of the Eastern Trading Company of Salisbury (England) ■ 
and Shanghai must be allowed. The invoice value of the paper 
.as shown by the documents was 6,951 roubles. This sum was 
upheld by the experts and not disputed by the Procurator of the 
Prize Court. 

Freight on the whole consignment of paper, cost of 
packing, despatch, insurance, and also the customary profits 
were also claimed, but these were refused on the ground that 
the Supreme Prize Court had heldj that the " Prinsesse Marie " 
was detained for good cause, and that these claims were therefore 
inadmissible under Article 30 of the Naval Prize Regulations.® 

Interest was allowed as in the case of Calvet & Co.J from the 
date of the original petition, and judgment was given for the sum 
of 6,951 roubles, with interest at 6 per cent, from the 31st May, 
1906, to the day fixed by the Ministry of Marine for payment of 
the amount awarded. 

Claim of the Weilee-Ter-Mer of URDiNGEtf. 
The Chemical Works Weiler-Ter-Mer, of Urdingen, pre- 
sented to the Port Prize Court on the 3rd July, 1909, a claim 
* App. A. f p. 291. ' X P- 302 - 
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for the sum of 6,525 r. 75 c. for 150 cases of dry aniline dyes 
and 1 case of empty cans, shipped by that firm under two bills 
of lading dated the 11th May, 1905, on board the " Prinsesse 
Marie " to Shanghai for the firm of E. Meyer & Co. of Tientsin. 
The value of these goods as given by the claimants and 
proved by the documents annexed to the original petition of 
31st May, 1906, 6,187 roubles, was not disputed by the Pro- 
curator and was accepted by the Prize Court. Trade profits 
were refused as in the case of Rhode & Co.,® and interest was 
allowed as in the case of Calvet & Co.| Judgment was 
given for the sum of 6,187 roubles, with interest at 6 per cent. 
from the 31st May, 1906, to the day fixed by the Ministry of 
Marine for payment of the amount awarded. 

Claim of the British and Foreign Marine Insurance 
Company, Limited, of Liverpool. 

The claim of the British and Foreign Marine Insurance 
Company, Limited, of Liverpool, for the recovery of the value 
of 50 casks of red wine, was decided by the Prize Court on 
February 21 (March 4), 1910. It was presented on the 2nd 
(15th) July, 1909, and was for 6,650 francs for 50 casks of • 
red wine shipped on board the " Prinsesse Marie " by the firm 
of Galiber and Varon Nephews under bill of lading dated the 
20th April, 1905, to Shanghai for the firm of A. Shazalon & Co. 
The wine was insured by the British and Foreign Marine Insur- 
ance Company of Liverpool, and the shippers had assigned all 
their rights to the goods and their claim for repayment of their 
losses to the Insurance Company. 

The value of the wine as given by the claimants was authenti- 
cated by the documents and by the evidence of a wine merchant 
who was called as an expert on the 16th (29th) December, 1906, 
and the Prize Court therefore admitted the claim to the amount 
of the value of the wine, viz., 6,650 francs, or, reckoning one 
rouble to be equal to 266 '68 centimes, 2,493 roubles. 

Interest was allowed, as in the case of Calvet & Co.,| from the- 
date of the original petition, May 31st, 1906, and the contention 
of the Procurator that it should only be allowed from the date 
of the judgment of the Supreme Court was rejected. Judg- 
ment was given for 2,493 roubles, with interest at 6 per cent, per 
annum from the 31st May (13th June), 1906, to the date appointed 
by the Ministry of Marine for the payment of the sum awarded. 

Claim of Wilhelmina- Holmberg. 

This was a claim by a Danish subject, Wilhelmina Holmberg, 
for the recovery of the value of household effects, and was 
piesented on the 8th (21st) May 1910; it amounted to the 
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sum of '428 roubles 65 copecks, and. Was decided by the Prize 
CWt on May < 15th 428th) ^1 9 10. The claim had originally 
been -made by the- steamship company when* presenting 'their 
claim for the value of the' steamer, butv>the Supreme Prize 
Court declined to deal with it, because-the- steamship company 
had not been < ( authorized ■ by Mme* Holmbergto 'present < it. 
The presence of the goods on board the " Prinsesse Marie" 
at the time when she- was sunk was -proved by an inventory 
notarially attested by witnesses, and was not disputed by - the 
Procurator of <the' Court. As the articles were household effects 
and their general value therefore well known, the Court held 
that no verification by experts was required. The prices 'quoted 
in the inventory were normal, and the claim was allowed at a 
sum of 428 roubles 65 copecks. Interest was allowed from the 
day on which the claim was filed, i.e., the 8th (21st) May 1910. 
Judgment was given for the sum of four hundred and twenty- 
eight roubles and sixty-five copecks (428 r. 65 c), with interest 
, at« ,6 per cent, per,- annum from the 8th (21st) May. 1910, to the 
date appointed by the Ministry -of Marine for the payment' of 
the sum awarded. 

.Claim of Philipp V. Heymann. 

P. V. Heymann presented ; on the I9;th. October (1 November), 
1909, a claim for the sum of £185 for 15 cases of butter shipped 
by him per bill of lading dated the 19th April, 1905, on board the 
"Prinsesse Marie" to Shanghai for Messrs. Mustard & Co. 

The value of the butter was proved by the documents annexed 
to the original petition of May 31st, 1906 andby ;th.e evidence of 
First Guild Merchant Christiakov, who was examined by the 
Oourt, to be £185, or reckoning, in accordance with Annex to 
Art. 44 of the Code of Duties, one rouble to be equal to 25.37 
English pence, 1,750 roubles 45 copecks. 

Interest was allowed as in the case of Calvet & Co.* from 
the date when the original claim was presented. Judgment was 
given on May 15th (28th) for the sum of one thousand seven 
hundred and fifty roubles and fortyrfive copecks (1,750 rs. 45 c), 
with interest at 6 per cent, per annum from the 31st May 
(13 June), 1906, to the date appointed by the Ministry of Marine 
for the payment of the sum awarded. 
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Russian Regulations as to Naval Prizes, &c. 

Order to the Naval Authorities. 

St: Petersburgh, July 14, 1895, No. 112. 

His Majesty the Emperor was pleased to confirm, on the 
27th March of the current year, " Regulations relating to 
Naval Prizes." 

'. • I communicate to the naval authorities, for their guidance, 
these Regulations, together with the Decree of the directing 
Senate, dated the 18th May, No. 5406. 

(Signed) General- Admiral ALEXEI, 

In the Office of the Ministry of Marine. 



(No. 5406.) 

Decree of His Imperial Majesty the Autocrat, of All the 

Russias, from the Directing Senate to the Director of the 

Ministry of Marine. 

By, order of His Imperial Majesty, we, the Directing Senate, 
have heard the report of the Director of the Ministry of Marine, 
dated the 2nd May, 1895, No. 292, to which he appends a copy 
of. the Regulations relating to Naval Prizes confirmed by His 
Imperial Majesty on the 27th March, 1895. We order the 
above-mentioned copy to be printed in the usual manner. 
Notice of this is to be given to the office of the Printing 
Department of the Senate, and the Director of the Ministry of 
Marine is to be informed by Decree. 18th May, 1895. 

(On the original of the following Regulations the words 
*' Proceed accordingly " appear in His Imperial Majesty's hand. 
Tsarsfcoye Selo, March 27, 1895.) 

Regulations Relating to Naval Prizes. 

General Regulations. 

1. The provisions of these Regulations are applicable in all 
cases for which, in matters relating to naval prizes, special rules 
are not laid down by Conventions between Russia and other 
nations. 

Observation. — Speoial rules are in force in regard to the 
seizure of the property of an enemy on shore or from the shore. 
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2.. In accordance with the Declaration of Paris of the 
4th (16th) April, 1856,° the following rules are to be observed 
in applying these Regulations : — 

(1) Letters of marque are not to be issued to private 
persons ; 

(2) The neutral flag covers enemy goods, with the exception 
of contraband of war ; 

(%) Neutral goods, with the exception of contraband of war, 
are not liable to capture under an enemy flag ; and 

(4) A. blockade, in order to be considered binding, must be 
effective, i.e., must be carried out by armed forces sufficient to 
prevent effectively access to the enemy's coast. 

3. For the capture of a prize use must be made either of 
open force or of permissible "ruses de guerre," but recourse 
must never be had to breaches of faith. 

4. The Imperial Government makes the application of those 
provisions of the present Regulations which limit the right of 
stopping, examining, seizing, and condemning the vessels of a 
hostile or neutral Power or of its subjects conditional on the 
principle of reciprocity, and reserves to itself the right to allow 
departures from such rules in dealing with a hostile or neutral 
Power from which the observation of those rules is not to be 
expected, and to bring its arrangements in regard to this matter 
into accord with the special circumstances of each particular 
case. 

5. The following, viz. : (1) vessels and cargoes of the enemy 
or of a neutral nationality which have been seized : and (2) 
Russian or neutral vessels or cargoes, and vessels or cargoes of 
an allied nation, which have been retaken from the enemy after 
capture by him ("reprises"), are considered to be prizes, if 
their seizure or recapture has been effected in the circumstances 
specified in these Regulations. 

Section I. — Stoppage, Examination and Seizure of Vessels 

and Cargoes, and their Condemnation as Prizes. 

Chapter 1. — What Vessels and Cargoes are subject to Stoppage, 

Examination, Seizure, and Condemnation. 

6. In time of war at sea, merchant vessels (all vessels not 
forming part of a war fleet being considered such) may be 
subjected to stoppage and examination with the object of 

* The actual text of the Declaration of Paris as signed in French is 
as follows : — 

"1. La course est et demeure abolie; 

" 2. Le pavilion neiitre couvre la marchandise, a l'exception de la 
contrebande de guerre ; 

" 3. Le marchandise neutre, a l'exception de la contrebande de guerre, 
n'est pas saisissable sous pavilion ennemi ; 

" 4. Les blocus, pour etre obligatories, doivent ttre effectifs, e'est-a-dire, 
maintenus par une force sufflsante pour interdire reellement 1'acces dti 
littoral de l'ennemi." 



Appendix A. 313 

ascertaining what is their nationality, and whether they are 
observing neutrality. Merchant vessels convoyed by ships of 
war of an allied or neutral Power are not to be subjected to 
examination, if the commander of the convoy gives an assurance 
as to the number of vessels convoyed, their nationality and the 
destination of their cargoes, and also that there is no contraband 
of war on boai'd. The stoppage and examination of such 
vessels is permissible only in the following circumstances : — ■ 

CI) If the commander of the convoy declines to give the 
assurance indicated above ; 

(2) If he states that any of the vessels are not sailing under 
his convoy ; and 

(3) If it is evident that a vessel under convoy is preparing 
to do something which constitutes a breach .of neutrality. 

7. The nationality of a vessel is to be decided in accordance 
with the laws of the country under the flag of which she is 
sailing, or to the fleet of which she claims to belong. Merchant 
vessels purchased from a hostile Power or its subjects by persons 
of a neutral nationality are to be considered enemy vessels, 
unless it is proved that their purchase must be regarded, under 
the laws of the nation to which the purchasers belong, as having 
been definitely concluded before the purchasers received infor- 
mation of the declaration of war, or that the vessels were 
purchased in the manner indicated after the purchasers received 
that information, but that the purchase was made in perfect 
good faith, and not with the object of protecting enemy property. 

8. Neutrality is to be considered infringed in the circum- 
stances described in Articles 11 and 12. 

9. Vessels and cargoes which, in accordance with the 
provisions of these Regulations, appear to be subject to 
condemnation as prizes are to be seized. 

10. Ships of war and merchant vessels of the enemy are 
subject to condemnation as prizes, as well as all articles on board, 
except — 

(1) Such as are intended for the private use of the crew or 
passengers ; and 

(2) Such as belong to the Government of a neutral Power 
or to its subjects, and do not constitute contraband of war. 
Nevertheless, the Imperial Government reserves the right to 
permit, on the basis of reciprocity, the exemption from con- 
demnation of all, or of a particular class of, hostile vessels and 
cargoes, excepting, however, cases where such vessels or cargoes 
are liable to condemnation on the grounds indicated in Articles 11 
and 12 for neutral vessels. 

Observation. — All property found in an enemy ship is to be 
considered as enemy property unless the contrary is proved. 
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11.' Merchant vessels of neutral nationality are liable to con- 
demnation as prizes in ?tlie following cases : — 

(1) When such vessels 1 are -found c onveying to the 'enemy or 
to an enem£ poj$— '■' ''' ■ ;v 

~"~~(a) Articles and stores required for shooting with 'firearms, 
or objects or substances used for causing explosions, whatever 
the amount' of such 'things may be ; 

-(b) Other articles of? contraband of 'waar amounting, in bulk 
or weighty to more than half of the entire cargo ; 

(e) Military forces of the enemy; — provided, that, in all 
these cases it is not proved that the mas,tersof the vessels con- 
cerned were unaware of the declaration of war ; ....... 

(2) When such vessels are found breaking a blockade, and 
it is not proved that the masters were unaware of the establish- 
ment of the blockade ; 

(3) When such vessels resist by force of . arms stoppage, 
examination,. or seizure ; and, , 

: (4) When they have taken part in hostile operations of the 
enemy. 

12. The cargo of merchant vessels of a neutral nationality 
is liable to be condemned as prize :— 

(1) When such cargo is contraband of war in course; of 
t ransportation to the enemy or to an enemy port, and it is 
not proved fha?~fl5e™Tnast T er of the vessel was unaware of the 
declaration of war ; 

(2) ' When the cargo is on board a 'vessel which ■ is liable to 
condemnation under clauses 2-4 of Article 11, and it is not 
proved that such cargo belongs to Russians, or to neutrals who 
have taken no part in the infractions entailing condemnation. 

13. The articles considered to be contraband of war are 
'enumerated in a separate Declaration for the information of the 

' public. Articles included in the Declaration which really con- 
stitute the armament and provisions of a vessel 'of a neutral 
nationality are exempted from condemnation. 

14. In cases where the contraband of war is alone liable to 
condemnation, and not the vessel carrying it (Article 11 (1) and 
Article 12 (2) ), the vessel herself is to, be detained only until 
the contraband has been handed over. The delivery may take 
place, at the discretion of the commander making the seizure, 
either on tile spot where the seizure takes place, -or after the 

' captured ship 'has been brought into port. ■' ' 

' Chapter 2. — Conditions and Consequences of the Stoppage, 
Examination, and Seizure' of Vessels and Cargoes. • 

15. The right to stop, examine, and seize hostile or suspected 
vessels and cargoes belongs to the ships of the Imperial Navy. 
Vessels of the mercantile navy have a right to do so only — 

(l)'When they are attacked' by hostile or suspected 
vessels ; and 
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■ • (2}. When theycome to. the assistance of Russian or allied 
Ships-exposed to attack.- • ... ...•;. 

>■"■ Vessels- and -cargoes seized on these grounds by merchant 
vessels must be : handed- over by them' to the custody of the 
authority -specified in Articles > 23> and 24,; and ^they: will have 
the right to claim j in the event of the, condemnation of the vessels 
and cargoes as prizes, the reward, fixed for their seizure. 

Observation.— The limitations fixed in' this 'Article for 
merchant vessels are not ; to extend to cases for which special 
rules may be laid down under Article 4 of these' Regulations. ' 

16. The stopping, examining, and seizing of' hostile or 
suspected vessels and cargoes is permitted in all parts' of the 
sea and other waters; with the exception of waters which are 
under the dominion of a neutral Power, or from which warlike 
operations are excluded by special international Agreements. 

17. On the declaration of war, warlike operations at sea will 
begin at the time indicated by the Imperial Government. In 
the event of a trUce, those operations will be limited in accordance 
with the terms of the truce, and on the conclusion of peace they 
will cease, at the moment when the ships of the fleet receive -the 
proper intimation of the conclusion of a truce or of peace. 

18. When a Commander seizes a merchant vessel or her 
cargo, it is his duty to draw up a Report on the grounds and 
circumstances of the seizure, and also to take the necessary 
steps for the preservation of the captured vessel or cargo. 
Furthermore, when the vessel, herself is seized — 

1 (1) The Commander will detain temporarily, together with 
the vessel, independently of the question whether they are to 
be considered ' prisoners of war or not, the master, supercargo, 
and other members of the crew whose statements may, in the 
opinion of the Commander making the seizure, be necessary for 
throwing light upon the case at the inquiry to be instituted in 
accordance with the procedure in prize cases ; and 

(2) A list will be made of the papers found in the vessel, 
and they will be sealed up. 

.19. The master of a merchant vessel which has been seized, 
and also the owners of the vessel or her cargo, and the agents 
of the owners, if they are on the spot, have a right to be present 
at the proceedings specified in the first part of Article 18 and 
under head 2 of. the same Article, to make their observations 
and suggestions in regard to them, and to place their seals on 
any objects, and holds on which seals. are placed. ,..;■ 

20. On the seizure of a ship of war, the Commander of the 
ship making the capture will- proceed in accordance with 
Article 351 of the Naval Regulations (edition of 1899). 

21. In exceptional cases, when the preservation of a captured 
vessel appears impossible on account of her ;bad condition or 
entire- worthlessnesS} the danger. of ; her recapture by the enemy, 
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or the great distance or blockade of ports, or else on account of 
danger threatening the ship which has made the capture or the 
success of her operations, it is permissible for the Commander, 
on his own responsibility, to burn or sink the captured vessel, 
after he has taken off all persons on board, and as much of the 
cargo as possible, and arranged for the safety of the vessel's 
papers and any other objects which may be necessary for 
throwing light on the case at the inquiry to be instituted in 
accordance with the procedure in prize cases. The Commander 
will draw up a Report, in accordance with Article 353 of the 
Naval Regulations (edition of 1899), on the circumstances which 
have made it necessary for him to destroy the captured vessel. 

22. Captured vessels and cargoes are to be taken by the 
ship making the capture to Russian ports, or, if there are none 
near, to ports of an allied Power or to the operating Russian 
fleet. In case of stress of weather, or other extreme necessity, 
the ship which has made the capture may take refuge, with 
the captured vessel, in the port of a neutral Power. In regard to 
the length and conditions of his stay in such a port, the Com- 
mander of the ship which has made the capture is bound to 
obey the regulations made on the subject by the Government of 
the place. 

23. When the captured vessel or cargo has been brought to 
a Russian port or fleet, it is to be handed over to the naval 
authority together with the proper papers (Articles 18 and 21). 
The naval authority, after opening the papers which have been 
sealed up, will make arrangements for taking over, making an 
inventory of, and preserving, the property delivered to it, and 
also, in case of absolute necessity, for the sale by public auction 
of any articles among those handed over; which from their 
nature or condition will not keep. The Commander of the ship 
which made the capture or his representative, and the persons 
specified in Article 19, have a right to be present at these 
proceedings, and to make their observations and suggestions 
in regard to them. 

24. The rights and duties of the naval authority, specified 
in Article 23, will, in the absence of such authority, be taken 
over (1) in Russian ports, by the local port, customs, or police 
authority ; and (2) in ports of an allied nation, after agreement 
of the Director of the Ministry of Marine and the Minister of 
Foreign Affairs with the proper foreign authorities, by the 
local Russian naval agency, or Russian Consulate, or other 
authority. 

25. The proper authority (Articles 23 and 24) will at once 
inform the nearest Prize Court of the arrival of the captured 
vessel or cargo in port, and, after taking the steps specified in 
Article 23, will place at the disposal of the Court the master, 
supercargo, and other members of the crew of the captured 
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vessel who have been detained to throw light on the case, and 
also all papers relating to it. 

26. Detailed Rules of Procedure in stopping, examining, 
and detaining, and - also for removing and handing over captured 
vessels and cargoes, are laid down by instructions approved by 
the Admiralty Council. 

Chapter 3. — Conditions and Consequences of the Condemnation 
of Captured Vessels and Cargoes. 

27. The condemnation of captured ships of war and their 
cargoes is to be carried out in accordance with the orders of the 
competent naval authority. The condemnation of other vessels 
and cargoes which have been seized can only be carried out in 
accordance with the decision of a Prize Court. 

28. Captured property is subject to condemnation only if it 
belongs to* the class" of articles which may be condemned as 
prize (Articles 10-12), and if its seizure fulfils the conditions 
laid down (Articles 2, 3, and 15-17). In the contrary case, the 
property is to be released and returned to its % original owner. 

29. If the property which ought to be returned to the original 
owner has been sold or released on payment of a deposit, the 
full sum obtained by the sale or paid as a deposit is to be 
handed over to the owner. If it appears that the property 
which ought to be returned has been destroyed by order of the 
naval Commander, or has perished by the fault or neglect of 
officials whose duty it was to preserve it, the equivalent of the 
value of the property which has been destroyed or which has 
perished is to be paid to the owner, the valuation to be based 
on such information as is supplied. 

30. Apart from the restoration of property which ought to 
be returned, or the payment of the equivalent of its value 
(Articles 28 and 29), a special indemnity may be awarded to 
the original owner for losses caused by the seizure of the pro- 
perty, when it is recognised that the property was seized 
without sufficient reason, or that the seizure was an infringe- 
ment of Agreements concluded (Articles 16 and 17). If the 
property is returned in a damaged condition, an indemnity may 
be awarded to the owner for his losses, if it is proved that the 
damage was caused by the fault or neglect of officials whose 
duty it was to preserve the property. 

31. Property seized in waters which are under the dominion 
of a neutral Power, or from which warlike operations are excluded 
by special international Agreements, is not to be returned to its 
original owner, and he is not to be indemnified for losses caused 
by the property being detained or damaged, unless application 
is made by the neutral Power concerned, or by a Power which 
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is a signatory of the, Agreements' referred . to, l land unless such 
application is made within one year from the day on which the 
property was seized. If no application is made within the time 
specified, the j captured property is to be condemned : for the, 
benefit of the State,, and no prize-money is to be paid to, the 
captor. ,.-,.,. , : -,,. 

32. The amounts to be paid under Articles 29-31 as equiva- 
lent's ! of the value of property destroyed or of losses incurred 
through the seizure of property or damage to it are to be drawn 
from Government funds, ^nd repayment of such expenditure is 
to be claimed, in the manner ; established ! by law, in cases where 
such claim can properly be made, from the persons through 
whose fault the liability was incurred. 

33. Objects condemned as prize become the property of • the 
nation. - Such > objects are to be valued, and such of them asrthe 
naval authorities do not consider it desirable to. retail are to be 
sold by public auction. In both cases, prize money is to be paid, 
for the capture of the property in- question. 

Observation. — The valuatiohand sale of prizes is carried out 
in accordance with rules issued by the Director of the Ministry 
of Marine in consultation with the Minister of Finance. 

34. In regard to Russian and foreign vessels and cargoes 
recaptured from the enemy, and the 'removal and handing oyer of 
such vessels and cargoes, the general rules concerning the seizure, 
removal, and. handing over of hostile and suspected vessels are 
to be observed, as well as the following special Regulations : — 

(1) Property recaptured from the enemy, although it may 
have been condemned already by the enemy as prize, is to be 
restored, upon , a decision of , the Prize Court, to the original 
owner, subject to the obligation of paying the prize-money for 
the recapture and the expenses incurred in connection with the 
recapture ; and if any property of the enemy be found on board 
a recaptured vessel,, such property is to be considered prize, 
and is to be condemned under the general rules ; 

(2) Russian Government ships and cargoes recaptured 
from the enemy are to be restored to the Government without 
the intervention of a court, upon the order of ! the competent 
naval authority ; and 

(3) Property of a foreigner which is recaptured from the 
enemy is to be restored to the foreigner, and no claim for prize- 
money or for the expenses of recaptuie is to be made against 
him, if it be proved .that .the property could not lawfully be 
considered a prize by ithe. enemy, bat ought to have been, 
released j in -such, a case jm>, prize-money is .to be paid . for the, 
recapture. < .. : . i <-• ■ 
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Section II.— Prize-Money. 

Chapter 1. — Bight to Prize Money. 

35. Prize-money is paid to those portions of the fleet 
(squadron, division, or ships) by which the capture or re- 
capture of a prize has been effected, or which, at the time of the 
capture- or recapture, were taking part in warlike operations 
jointly with such .portions, or contributed to- their success by ! 
their presence. 

36. Commanders of squadrons and divisions receive a share 
of all prize-money awarded to portions of the fleet which are 
under their command. All other persons serving in the navy, 
including Volunteers, have a right to a share of any prize-money 
that may be awarded to portions of the fleet only if such 
persons, at'the time of the capture or recapture of the prize, 
were present with the portidn of the fleet concerned, or if, 
although belonging to that portion of the fleet, they were not 
present in consequence of wounds or disablement suffered 
during the war in question, or because they were sent elsewhere 
for reasons connected with the operations in progress. 

37. Land forces on board ships, of war are entitled to a 
share of prize money only when they have taken a direct part in 
the capture or recapture of the prize, or have acted jointly with 
the naval forces in the operations at the time of such capture or 
recapture. 

, 38. Apart from the persons specified in Articles 35-37, a 
share of the prize-money is due to persons who have assisted 
the capture of the prize by giving notice and information about 
it to the naval authorities, although such persons may not have 
taken part in the capture or recapture of the prize. 

39. Shares of the prize-money are to be paid to the persons 
specified in Articles 35-37 according to the rank, designation, 
or duties assigned to each at the time of the capture or recapture 
of the prize. 

40. A person giving information about a prize (Article 38t 
is to receive 4 per cent, of the sum fixed, after the regular 
deductions have been made (Article 46), as the amount of the 
prize-money. 

'41. The shares due to persons who have died after the 
conclusion of the operations for which prize-money bas been 
awarded, and the shares due to persons killed .before the 
conclusion of the operations in the engagement in which those 
operations took place, are to be divided between their widows 
and direct descendants, .in < accordance with the general law of 
inheritance ; if ihedeceased 'have left no direct descendants, but 
only widows, the full shares are tobe paid to thedatter ; if there- 
are neither direct descendants nor widows, the shares are to be 
handed over to the Invalid Fund; and in. cases coming under. 
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the provisions of Article 19 of the Regulations regarding the 
Naval Pensions Fund they are to be paid into that Fund. 



Chapter 2. — Amount of Prize-Money and its Distribution. 

42. For the capture, by ships of the Imperial navy, of pro- 
perty subsequently condemned as prize, prize-money is paid as 
follows, after the regular deductions have been made (Article 46) : 
(1) for war-ships of an enemy, their equipments and cargoes, if 
they were captured in an engagement, three-fourths of the value 
of the prize ; if they were captured without fighting, half the 
value of the prize ; (2) for merchant vessels and cargoes, if 
captured after offering resistance, the full value of the prize ; if 
without resistance, three-fourths of the value ; and (3) for enemy 
property found in Russian or foreign vessels recaptured from 
the enemy, the full value of the prize. 

43. For the capture of enemy vessels and cargoes by mer- 
chant vessels, prize money to the full value of the prize is paid. 

44. For the capture of property (1) destroyed by order of a 
naval commander and adjudged, after the proper proceedings, 
to have been liable to condemnation, (2) released in accordance 
with the decision of a Prize Court afterwards reversed, or (3) 
restored by the competent authority in accordance with the 
terms of a truce or peace, the prize-money is to be determined 
in each particular case according to the circumstances by the 
Admiralty Council, but is not to exceed the limits specified in 
Articles 42 and 43. 

45. For the recapture of Russian or foreign vessels and 
cargoes seized by the enemy, a sum equivalent to one-eighth of 
the value of the recaptured property is payable as prize-money ; 
but if the recapture was effected in exceptionally difficult and 
dangerous circumstances, an amount not exceeding one-fourth 
of the value may be paid. 

46. The value of captured or recaptured property is the 
amount obtained by its sale, or, if it is not sold, the estimated 
value, after deduction from those amounts of (1) the customs 
dues payable on merchant vessels and cargoes in accordance 
with the Customs Regulations, and (2) the expenditure on 
bringing in, unloading, packing, valuing, and preserving the 
property, and also the expenses of sale, if a sale has taken place. 
Out of the total obtained in this manner, 10 per cent, is to be 
paid to the Invalid Fund. 

Observation. — On the restoration to its original owners of 
property recaptured from the enemy, or of money deposited to 
obtain the release of such property, the owners (except in the 
case of the Government) are bound to refund the expenses 
(specified under head 2 in this Article. 
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47. The prize money for the capture of prizes by ships of 
the Imperial navy is divided amongst the persons having a right 
to share in it, in accordance with special Tables. In those 
Tables the persons who may have a right to prize-money are 
divided into classes, according to the degree of their responsi- 
bility and their several ranks, designations, and duties in the 
service, and also according to the measure of their participation 
in the capture of the prize, and to each person belonging to a 
particular class a certain number of shares are assigned. These 
Tables, after revision by the Admiralty Council, are laid before 
His Imperial Majesty for approval. 

48. In the case of the capture of a prize by merchant vessels, 
the owners of the capturing vessels receive from one-fourth to 
one-half of the total prize-money, according to the damage 
suffered by their vessels in capturing the prize. Each owner 
receives a share corresponding to his share in the ownership of 
the vessels. The remainder of the prize-money is divided 
among the crews of the capturing vessels, according to the rules 
in force for the division of prize-money for the capture of prizes 
by ships of war, with such modifications as may be necessary in 
consequence of the different conditions of service in the 
merchant marine. 

49. The fixing of the amount of the prize-money for the 
capture of a prize by merchant vessels, and the actual division 
of the prize-money for the recapture from the enemy of Russian 
vessels and cargoes not the property of the Imperial Govern- 
ment, as well as of foreign vessels and cargoes, are part of the 
duties of Prize Courts. In all other cases the fixing of the 
amount of the prize-money and its division are intrusted to 
special Commissions and the Admiralty Council, acting under 
rules laid down by the Director of the Ministry of Marine, in . 
consultation with the Ministers of Finance and War. 



Section III. — Constitution of Prize Courts and Procedure in 

Prize Cases. 

Chapter 1. — Constitution of Prise Courts. 

50. The investigation of prize cases is entrusted (1) to Port 
and Admiral's Prize Courts, and (2) to the Admiralty Council 
as Supreme Prize Court. 

51. Port Prize Courts are established by the Director of the 
Ministry of Marine at Russian ports,* and, if necessary, and with 
the sanction of the foreign Government concerned, at ports of 
an allied Power. Admiral's Prize Courts are established under 
Admirals having separate commands. 

* Such courts were established during the Russo-Japanese War, at 
Vladivostock, Port Emperor Alexander III. (Libau), Port Arthur, and; 
Sevastopol, but no cases appear to have been brought before the last two. 
E 8608 x 
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52. A Port Prize Court consists of a President and five 
members. The President of a Port Prize Court is selected 
by Imperial command from the officials of the Naval Judicial 
Department not lower in rank than Colonel. The Prize Court 
further comprises two members selected by the Director of 
the Ministry of Marine, from staff officers of the Marine 
Department, two members selected by the Minister of Justice 
from the officials of the Judicial. Department who have 
practical acquaintance with mercantile law and judicial pro- 
cedure, and one member selected by the Minister of Foreign 
Affairs from the officials of his Department. In the absence 
of the President of the Prize Court, his duties are performed by 
the senior naval member of the Court. Attached to a Port Prize 
Court are a Procurator, a Secretary (pay officer), and an 
interpreter, as well as clerks and attendants in such numbers as 
may be necessary. The Procurator of a Prize Court is selected 
by the Director of the Ministry of Marine from persons who 
;have completed a course of legal studies, or who have in their 
service shown that they have a good knowledge of law, and have 
been in legal practice. The appointment of the Secretary of 
the Court is in the hands of the Director of the Ministry of Marine, 
and the selection of the interpreter, clerks, and attendants in the 
hands of the President of the Prize Court. The interpreter, if 
he is not in the Government service, is to be sworn before 
entering upon his duties at the Court. 

53. The President, members, Procurator, and Secretary of a 
'Port Prize Court, if they receive as pay for their other posts an 
amount not less than that assigned to officials of naval Courts 
who hold similar posts, are not to receive any special remunera- 
tion for the discharge of their duties in the Prize Court ; the 
President, members, Procurator, and Secretary of a Prize Court, 
if they receive pay on a lower scale than indicated above, or if 
they receive no pay at all, will be permitted to draw, in the 
former case, pay sufficient to make up the amount indicated, 
and, in the latter case, pay equal to that drawn by members of 
naval Courts holding corresponding offices. 

54. A Port Prize Court is considered to be properly con- 
stituted if the following are present, in addition to the President 
or his locum tenens, the Procurator, and the Secretary :— 

(1) For the decision of the main issue in the cases specified 
tinder heads 1-3 of Article 58, not less than three members — 
one from the Ministry of Marine, one from the Ministry of 
Justice, and one from the Ministry of Foreign Affairs ; 

(2) For the decision of all other matters within the compe- 
tence of Prize Courts, not less than two members, of whom one 
must be from the Ministry of Justice. 

55. Prize Courts established at ports of an allied Power are 
to be constituted on principles analogous to those laid down in 
these Regulations, after agreement between the Director of the 
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Ministry of Marine and the Minister of Foreign Affairs on 
the one hand, and the competent foreign authorities on the 
other. 

56. An Admiral's Prize Court is formed by an Admiral, 
under the presidency of one of the senior commanders of ships 
of a squadron or division, of four naval Staff Officers, the duties 
of Procurator being assigned to an official of the judicial branch, 
and those of Secretary and Interpreter to other officers of the 
squadron or division. An Admiral's Prize Court is held to be 
properly constituted if there are present the President and not 
less than three members, as well as the persons performing the 
duties of Procurator and Secretary. 

57. The Supreme Prize Court is formed by the addition, by 
Imperial command, to the members of the Admiralty Council, 
of two Senators of the Fourth or Civil Cassation Department of 
the Directing Senate, and of an official of the Ministry of 
Foreign Affairs. The duties of Procurator in the Supreme 
Prize Court are discharged by a legal official of the Ministry of 
Marine, and . the duties of Secretary by an administrative 
official of that Department. The Supreme Prize Court is held 
to be properly constituted if there are present, in addition to 
the officials performing the duties of Procurator and Secretary, 
xot less than three members of the Admiralty Council and one 
Senator ; and when any of the cases specified under heads 1-3 
of Article 58 are being decided, there must be present, in 
addition, the member from the Ministry of Foreign Affairs, 

Chapter 2. — Procedure in Prize Gases. 

58. Prize Courts are competent to decide, under the rules of 
procedure laid down in Articles 59-63, cases concerning : — 

(1) The condemnation or release of captured merchant vessels 
and cargoes, or of sums realized by the sale of such vessels and 
cargoes, or paid in as security for vessels and cargoes released 
on bail. 

(2) Compensation for losses entailed by the seizure, destruc- 
tion, loss, or damage of merchant vessels and cargoes ; 

(3) The restoration to their original owners of merchant 
vessels and cargoes recaptured from the enemy, and the determi- 
nation of the amount to be paid "by those owners for prize- 
money and expenses ; and 

(4) The determination of the amount of prize-money to be 
paid for the capture of enemy vessels and cargoes by merchant 
vessels, and the division of such amount. 

Observation. — The rules of procedure in Prize Courts 
established at ports of an allied Power are to be settled on the 
analogy of the rules laid down in these Regulations, after 
agreement between the Director of the Ministry of Marine and 
the Minister of Foreign Affairs on the one hand, and the 
competent foreign authorities on the other. 

x 2 
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59. In cases in which, any difficulty is found in regard to 
the procedure in prize cases, the rules laid down in these 
Regulations are to be considered in conjtmction with the 
provisions of the Codes of Civil and Criminal Procedure. 

Part I. — Procedure in cases of condemnation or release of 
captured vessels or cargoes, or of sums realised by the sale 
of such vessels or cargoes, or paid in as security for 
vessels or cargoes released on bail. 

60. In cases concerning the condemnation or release of 
captured vessels or cargoes, or of sums realized by the sale of 
such vessels or cargoes, or paid in as security for vessels or cargoes 
released on bail, the following are recognized as parties : The 
Procurator, as representing the interests of the public treasury, 
and the original owners of the captured property or their 
agents, and, in the absence of the owners or their agents, the 
master of the captured vessel. In all questions affecting the 
recognition of the right to prize-money or the amount of the 
prize-money, the commander of the ship which has made the 
capture, or his agent, is entitled to the rights of a party. 

61. The parties are allowed : — 

(1) To be present at all proceedings of the Prize Court, and 
to give explanations on any matters dealt with during such 
proceedings ; 

(2) To produce evidence in support of their statements,, 
and, with the permission- of the President of the Court, to put 
questions to persons who are being examined ; 

(3) To present, orally or in writing, applications and 
declarations relating to the case ; and 

(4) To examine the original record of the proceedings, and 
to obtain copies of it and extracts from papers and documents. 

62. The time and place of the sittings of the Prize Court 
are fixed by the President of the Court with due regard to what 
is laid down in Articles 64 and 73. Notice of the time and 
place of the sittings is to be given to the Procurator of the 
Court, and to any persons concerned in the case who have 
informed the Court of their addresses at the place where the 
Court meets. 

63. The statements of persons who are to be examined in a 
Prize Court, and who do not know Russian, may be taken in 
writing. Such statements, as well as all documents in a foreign 
language, are to be translated into Russian. 

64. On receiving notice that captured property has been 
brought in, the Prize Court will assemble on the earliest possible 
day, and will proceed to examine any persons belonging to the 
ship which has made the capture, and to the captured vessel, 
as well as any persons coming forward voluntarily (Article 60), 
whose evidence the Court considers it necessary to obtain. In 
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cases where the captured property has been brought to a port 
outside the place where the Court sits, the Court will itself 
proceed to the spot to take the evidence, or will send one of its 
members for the purpose ; and if this cannot be done before the 
day fixed for the departure of the vessels, the Court will request 
the local naval or other authorities to take the evidence. 

65. Apart from the taking of evidence (Article 64), the 
Court will, if necessary, on ijs own initiative or on the applica- 
tion of persons concerned in the case, itself proceed or else send 
one or more of its members to view the captured property, or 
will have it examined by experts. 

66. It is open to the Prize Court to liberate captured property 
before the conclusion of the case, on receiving security in 
money equal to the value of the property. The value of the 
property is to be ascertained by a valuation carried out, under 
the supervision of a member of the Court, by sworn valuers, or, 
in the absence of such, by not less than two experts. 

67. Captured property may be sold by public auction before 
the conclusion of the case, on the application of the parties 
and with the consent of the Court, if such property, owing to 
its nature or its bad condition, will not admit of being kept, 
and also if the value of the property does not, in the opinion of 
experts, justify the expense of keeping it. Furthermore, it is 
open to the Court to have captured property sold before the 
conclusion of the case, if it does not appear necessary for the 
decision of the case that such property should be kept any 
longer, and if the parties have signified their consent to the 
sale. 

68. If the captured property be brought to the port of an 
allied Power at which no Prize Court is established, the 
proceedings specified in Articles 64 and 65 are, after agreement 
between the Director of the Ministry of Marine and the Minister 
of Foreign Affairs on the one hand, and the competent foreign 
authorities on the other, to be conducted by the local Russian 
uaval Agent or Consul, or by a specially appointed person, in 
the presence of not less than two witnesses — if possible, Russian 
subjects — resident at the place in question. After the con- 
clusion of these proceedings, the case relating to the captured 
property is to be sent to the nearest Prize Court, with all papers 
-connected with it. At the same time it is open to the aforesaid 
naval Agent, Consul, or specially appointed person to take the 
steps contemplated in Article 66 and the first part of Article 67 
with regard to the captured property, if it appear inconvenient - 
to wait until the steps in question can be taken by the Prize 
Court. 

69. Upon the conclusion of the proceedings referred to in 
Articles 64 and 65, the Prize Court will proceed to the trial of 
the case, and first of all will decide without delay as to the 
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liberation of any portions of the captured property the further 
detention of which may in the circumstances appear to be 
unnecessary. 

70. If it should appear to be necessary for the elucidation of 
the case, the Court will arrange for the collection of further 
evidence, and will direct the exchange of papers between the 
parties, and call upon them to supply supplementary evidence, 
fixing a term for such exchange and supply of evidence. The 
examination of witnesses produced by the parties in consequence 
of such direction of the Court may be conducted either by the 
Court itself or, at its request, by naval authorities who have 
not taken part in the capture of the property forming the 
subject of the inquiry, or else by one of the persons specified in 
Article 68. 

71. In cases relating to merchant vessels of neutral 
nationality, or merchant vessels the nationality of which is 
doubtful, or to cargoes of such vessels, if, in addition to contraband 
of war, the cargo in question contain other objects, the Port Prize 
Court will, in the absence of the original owners of the captured 
property, address a public summons to such owners. An 
Admiral's Prize Court will send such cases without delay to the 
nearest Port Prize Court for further action, reserving the right to 
take, in regard to any captured property which has not been 
released by the Admiral's Court under Article 69, the steps con- 
templated inArticle 66 and the first part of Article 67, if it appear 
inconvenient to wait till these steps can be taken by the Port 
Prize Court. 

72. By the published notices, referred to in Article 71, the 
original owners of captured property or their agents are called 
upon to appear before the Port Prize Court, and present any 
evidence they may possess relating to the case within a period 
specified in the summons. The period is fixed by the Court,, 
which takes into consideration the locality where it is established, 
and other circumstances ; but the period must not be less than 
one month, or more than four months, from the date of the last 
publication. The notices are printed three times, in three 
consecutive numbers of the " Government Messenger," and of 
two newspapers published in Russia in foreign languages, such 
newspapers to be selected by the Director of the Ministry of 
Marine. If necessary, the text of the notice may be com- 
municated to the editors of the newspapers by telegraph. The 
expenses of the notices are paid out of the sum realized by the 
sale of the prize, or, if the prize be not sold, out of Government 
funds ; in the latter case, the expenditure incurred is either 
deducted from the value of the prize (Article 46), or refunded 
by the original owner (Article 46, Observation), or else borne 
by the public treasury (Article 82). 

73. The sitting at which a decision is to be arrived at on 
the main issue, in a case in connection with which a summons 
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to the original owners of captured property has been published, 
must not be fixed for a date previous to the appearance of the 
owners or their agents before the Court, or the expiration of the 
period fixed in the notice for their appearance. 

74. The trial in a Prize Court begins with a report by one 
of the members of the Court explaining the circumstances of 
the case. After the reporting member has explained the 
principal points, the Court hears the statements of the Procurator 
and of such of the persons concerned in the case as are in Court. 
Having determined, according to inward conviction, the signi- 
ficance and relative force of the evidence in the case, the Court 
gives its decision on the main issue, or separate decisions 
on different questions arising in the case. A decision as to 
whether captured property is to be released or condemned is 
given by the Courts even if the property in question has been 
destroyed by order of a naval commander. If the property has 
been captured in the waters of a neutral Power, or in waters 
from which operations of war are excluded by special inter- 
national Agreements, the Court makes any decision at which it 
may arrive for the condemnation of the property conditional on 
no application for its restoration being made within a year from 
the day of capture (Article 31). 

75. Decisions of a Prize Court are arrived at by a majority 
of votes. If the votes are equal, the President has a casting 
vote. 

76. The decision of the Court upon a case is announced by 
the President at the^tting at which it is formed. When 
announcing a decision the President fixes a day on which the 
parties may appear for the reading of the written judgment of 
the Court, and he also explains to the parties the steps which 
are necessary for making an appeal against the decision, and 
the time allowed for the purpose. The written judgment of 
the Court must be drawn up within a fortnight from the day 
on which the decision is announced, and must contain a state- 
ment of the considerations on which it is based. The decision 
and the judgment of the Court are considered to be published 
on the day fixed for their reading. 

77. The parties, including the commander of the ship 
which has made the capture, or his agent, have the right to 
lodge an appeal The appeal, accompanied by as many copies 
as there are parties in the case, must be lodged with the Court 
which has given the decision, within a month from the publica- 
tion of the decision (Article 76). If the term allowed for 
appealing has been permitted to expire for reasons of special 
weight, it rests with the Court which is to decide the appeal to 
determine whether the term of the appeal may be prolonged. 
Petitions for the prolongation of the right of appeal are to be 
lodged within a fortnight from the date of the publication of the 
decision of the Court declaring that the term for appeal has 
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expired. Special appeals against the decision of the Court 
refusing to prolong the term for appeal may be sent in within a 
fortnight from the date of the publication of such decision. 

78. On receiving the appeal, the Prize Court communicates 
copies of it to the Procurator and to the other persons concerned 
in the case whose interests are affected by the appeal, if those 
persons have given notice of their addresses in the locality where 
the Court is established ; if they have not done so, the copies of 
the appeal intended for them remain in Court. The original 
appeals are forwarded, with the record of the proceedings in the 
case, to the Supreme Prize Court, to which are also forwarded 
the special appeals, referred to in Article 77, against the refusal 
of the Prize Court to prolong the term for appeal. Any declara- 
tions of persons concerned in the case in regard to appeals 
communicated to them are to be sent by those persons direct to 
the Supreme Prize Court before the date fixed for the hearing 
of the case by it. 

79. If an appeal be not lodged within the term allowed, any 
decision to the effect that captured property is to be condemned 
is to be carried out as soon as the aforesaid term has expired. In 
the event of an appeal being lodged, the execution of such 
decision is to be deferred until the appeal has been decided. 

80. A decision to the effect that captured property is to be 
released is to be carried out immediately upon the ptiblication 
of this decision, if it is in accordance with the conclusions of 
the Procurator, and lias the concurrence of the commander of 
the ship which made the capture $&• of his agent. If these 
conditions are not fulfilled, such decision is not to be acted 
upon until the term allowed for lodging an appeal has expired. 
If such appeal is lodged, the captured property is to be valued 
in the manner described in Article 66. The Court can, at its 
discretion, allow the release of the aforesaid property before the 
decision of the appeal, either on the deposit, as security, of a 
sum of money equal to the value of the property as estimated 
by a valuation, or without such deposit. If disputes should 
arise in regard to the ownership of property released, the 
restoration of the property to its original owner is to be 
deferred until such disputes have been settled in the manner 
laid down by law, or until one of the parties claiming the 
property has paid a deposit in money equal to the value of 
the same. 

81. Any expenses of keeping captured property after the 
moment when the person or department in whose custody it is 
has received notice of a decision that such property is to be 
released without payment of a deposit must be borne by its 
original owners. 

82. Captured property which it has been decided to release, 
and which is not claimed within six months from the date on 
which the decision to release it became legally binding, may be 
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sold "by public auction. If within ten years from the date on 
which the decision became law no one comes forward with 
proofs of his right to property the release of which has been 
decided upon, such property, or the sum realized by its sale, 
falls to the public treasury, which will bear all expenses of 
keeping such property or money. 

83. The Rules laid down for Prize Courts in Articles 62 and 
73-76 are applicable to the procedure in the investigation of 
appeals against the decisions of Prize Courts by the Supreme 
Prize Court, and also to the mode of publication of decisions of 
that Court. 

84. The Supreme Prize Court investigates only so much 
of the decisions of the Prize Court as has been appealed against 
by persons concerned in the case. The reversal of decisions to 
the effect that captured property is to be released and restored 
to its original owner without any demand for a deposit, in spite 
of the circumstance that an appeal has been lodged (Article 80), 
entails the award in the manner laid down in Articles 44 and 
49 of prize-money corresponding to the value of such portion 
of the property released as is found, by the decision of the 
Supreme Prize Court, to be liable to condemnation as prize. 

85. There is no appeal from decisions of the Supreme Prize 
Court ; after they have been given, copies are to be com- 
municated to the competent naval authorities for execution. 

86. Petitions, declarations, appeals, and other documents in 
proceedings in Prize Courts and in the Supreme Prize Court, as 
well as the records of those Courts, are exempt from payment of 
stamp or other dues. Persons, other than the Procurator, 
obtaining copies of papers are charged 40 kopecks per sheet. 
No remuneration is fixed for the conduct of cases in Prize 
Courts or in the Supreme Prize Court. 

Part II. — Procedure in eases relating to compensation for losses 
, in consequence of the detention, destruction, loss, or injury 
of merchant vessels and cargoes, to the restoration of 
merchant vessels and cargoes recaptured from the enemy 
to their original owners, and to the fixing of the prize- 
money and expenses payable by those owners, and also to the 
determination of the amount of prize-money for the capture 
of enemy ships and cargoes by merchant vessels ana the 
distribution of such money. 

87. Cases concerning — 

(1) Compensation for losses arising from the capture, 
destruction, loss or injury of merchant vessels and cargoes ; 

(2) The restoration to their original owners of merchant 
vessels and cargoes recaptured from the enemy and the fixing 
of the prize-money and expenses payable by such owners ; and 
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(3) The determination of the amount of prize-money for the 
capture of enemy ships and cargoes by merchant vessels, and 
the distribution of the money, are dealt with in accordance with 
the rules laid down in Articles 60-86, with the exceptions and 
additions specified below (Articles 88-93). 

88. Cases concerning compensation for losses arising from 
the capture, destruction, loss, or injury of merchant vessels 
and cargoes are dealt with by Port Prize Courts, and can only 
be initiated on the petition of the persons who have suffered 
losses, or their agents. The persons who have suffered losses, 
or their agents, and the Procurator as the representative of the 
interests of the Government, have the rights of parties in such 
cases. 

89. The cases referred to in Article 88 are dealt with 
simultaneously with cases concerning the condemnation or 
release of captured property, and the decisions arrived at are 
based on the evidence presented or indicated by the parties. The 
decisions on the cases concerning losses are given simultaneously 
with those on the cases concerning the condemnation or release 
of captured property, or else separately. Decisions in cases 
concerning losses may be appealed against within one month, 
and such appeal is a bar to the execution of the decision 
appealed against. 

90. Cases concerning the restoration to their original owners 
of merchant vessels and cargoes recaptured from the enemy, 
and the fixing of the amount of prize-money and expenses 
payable by those owners, are dealt with by Port Prize Courts. 
These cases are dealt with by Admiral's Prize Courts only if 
the original owners of the recaptured property, or their agents, 
are present ; if they are not present, the Admiral's Courts hand 
over the cases to Port Prize Courts to be dealt with. 

91. In the cases referred to in Article 90, the rights of 
parties are enjoyed by the original owners of the recaptured 
property or their agents, by the commander of the ship which 
has made the recapture or his agent, and by the Procurator. 
In dealing with these cases, the Port Prize Courts, if necessary, 
address a summons to the absent owners by the publication of 
a Notice, and on the appearance of the owners or their agents, 
or on the expiration of the term allowed for their appearance, 
the Courts pronounce their decision on the main issue. An 
appeal may be lodged within a month against the decisions of 
Prize Courts in these cases. 

92. The restoration of recaptured property to its original 
owners is permissible — (1) before the decision has been given and 
has become legally binding, only on condition that the owners 
deposit as security, a sum equal to any amount that they may be 
called upon to pay for prize-money and expenses (Articles 45, 46, 
Observation, and 66) ; and (2) after the decision has become 
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legally binding, on condition that the owners pay the prize- 
money and expenses for which they have been found liable. 
Apart from the cases contemplated in Articles 67 (first part) 
and d>2, the sale of recaptured property is also permissible if the 
original owner presents an application for its sale. When 
property which ought to be returned passes to the Government 
(Article 82) the latter pays all expenses and also the prize- 
money. 

93. Cases concerning the fixing of the amount of prize- 
money for the capture of enemy ships and cargoes by merchant 
vessels, and the distribution of the money, are dealt with by 
Port Prize Courts. These eases are initiated on the petition of 
the members of the crew of the vessel which made the capture,, 
and those persons and the Procurator have the rights of parties. 
An appeal may be lodged within a month against decisions of 
Prize Courts in these cases. 

(Signed) Michael, 
President of the Imperial Council. 



APPENDIX B. 

Instructions on Procedure in Stopping, Examining, and 

Detaining, and also in Bringing in and Handing 

over Captured Vessels and Cargoes. 

Sanctioned by the Admiralty Council, September 20, i900, 
under Article 26 of the Regulations relating to Naval Prizes. 

1. Ships of the Imperial navy, acting under the Regulations 
relating to Naval Prizes, are to be guided, as regards the 
actual procedure in stopping, examining, and detaining mer- 
chant vessels, and also in bringing in and handing over captured 
vessels and cargoes, by the following rules, in addition to any 
declarations and other orders issued by the Government on the 
occasion of war. 

Observation. — Inter alia, it will be necessary to define neutral 
territorial waters, and the other waters from which operations 
of war are excluded by special international Agreements, and 
where, under Article 16 of the Regulations relating to Naval 
Prizes, it is not permissible to stop, examine, and detain ships- 
or cargoes. 

Stopping. 

Procedure in Stopping. 

2. A ship desiring to stop another should make for her, 
hoist her flag, and fire a blank charge in her direction. At the 
same time a signal may be made according to the International 
Code. 
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In order to stop a vessel at night, it is necessary, when firing 
a blank charge, to have the lights on the masts and distinguish- 
ing lights exposed. 

Resistance to Stopping. 

3. If, in spite of a blank charge being fired, the vessel does 
not stop, a shot must be sent past her bows. If she still refuses 
to stop, it is permissible to fire at her and pursue her in order 
to force her to stop. 

When commencing to fire at the vessel, it is desirable to fire 
the first shot over her Irull between the masts. But such 
leniency is not obligatory, especially if a steamer which is being 
stopped has an advantage in speed by which she may hope to 
escape from her pursuer. 

Any vessel which has made a clear attempt to escape from a 
cruiser, in consequence of which the latter has been obliged to 
pursue her and to use force to stop her, is liable to detention ; it 
is, however, open to the Commander of the cruiser, if he 
consider it desirable, after stopping the vessel, to subject her to 
an examination as a preliminary, and make his further action 
depend on the result of the examination. 

Examination. 
Preliminary Proceedings. 

4. For the examination a sufficiently experienced officer and 
several men of the crew are to be selected ; an assistant store- 
keeper, &c, may usefully be included. Two officers having 
some acquaintance with foreign languages should be included if 
there are any such on board. 

5. It is desirable that some reliefs of officers and men should 
be selected beforehand for the examination. Officers and men 
sent to make the examination should be armed with revolvers. 
It is useful to agree beforehand upon some simple signals (with 
an oar, a handkerchief, a little flag, &c). 

When the pursuit begins, the officers selected for the exam- 
ination should get their men ready, and take the latitude and 
longitude of the Imperial ship. 

6. The Imperial cruiser should get as close as possible to 
the vessel she is stopping, taking all proper precautions in, 
doing so. 

Observation. — It is necessary to bear in mind the unfortunate 
consequences of a collision. The vessel may prove to belong to 
the enemy. Hostile acts, and a desire to injure the cruiser by a 
collision, must be anticipated. 

7. After the boat with ,the officers and men has put off, the 
Imperial cruiser should remain in such a position during the 
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examination that those on board can keep the boat in sight all 
the time, and witness the proceedings on the vessel which is 
being examined. The guns should be loaded, and the master- 
gunners at their posts. 



The Officers on Board. 

8. When the party reach the vessel, note should be taken 
in the boat of her name and port. An officer accompanied 
by two men should then go on deck. If two officers are sent 
for the examination, the officers and one man should go 
on deck. 

Observation. — The rest of the men should only go on deck 
when the examination of the papers is concluded, and the 
examination of the vessel commences. The number of men 
to be sent on board depends on the size of the vessel and the 
officers' views (e.g., there may be four, six, or more men). 

9. The junior officer must remain on the upper deck all the 
time, and must not go below. It is his duty to watch all that 
happens on the deck of the vessel which is being examined, and 
also to keep his eye on the boat and the signals of his own ship. 
The seaman who has also gone on board should assist him. The 
examination of the papers and vessel should be carried out by 
the senior officer. If only one officer is sent to make the 
examination, the duties of the junior officer should be under- 
taken by the senior of the two seamen who have gone on deck 
with the officer. 

10. The behaviour of the officers and men towards the 
master, crew, and passengers should be polite and in every way 
consistent with the dignity of the naval profession. 

If the vessel which has been stopped offers resistance to the- 
examination she is liable to detention. 

Examination of Papers. 

11. The examination begins with a request to the master : — 

(a) To state the name and nationality of his vessel ; 

(b) To state what port she is bound for, and where 

she comes from ; 

(c) To produce his log-book and all papers concerning 

the vessel and cargo. 
Annexed is a list of the principal ship's papers found in 
merchant vessels of certain nationalities (Annex I.). 

12. When proceeding to examine the papers, the officer 
should pay special attention to the log-book, and should 
endeavour to make himself acquainted with all the circum- 
stances of the voyage, the place on the map where the master 
considers himself to be, and the last entries in the log-book. 
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13. In examining the papers relating to the nationality 
of the vesse], the officer should note the port of registry, the 
number on the register, the names and nationality of the owners, 
the place where, and the time when, the vessel was built, and 
also whether it was bought from subjects of the enemy after 
the declaration of war with the object of protecting enemy 
property. 

14. When examining the papers relating to the cargo, the 
officer should determine the nature and amount of goods, the 
place from which they have been brought and their destination, 
and the names and nationality of the consignors and consignees. 
At the same time, it is important to ascertain whether there are 
among the goods any articles of contraband of war,* who are 
the owners of the cargo, and whether they are subjects of the 
enemy or of a neutral Power. 

15. In examining the papers concerning the composition of 
the crew and the passengers, the officer should ascertain the 
nationality and calling of these persons, and should endeavour 
to determine whether there are among the passengers any 
persons belonging to the enemy forces, and which of the crew 
should be detained under Article 18 of the Regulations 
relating to Naval Prizes. 

16. After concluding the examination of the ship's papers, 
the officer shotild request the master to produce any mails that 
may be on board, and should search them for correspondence of 
the enemy and for any packages addressed to enemy ports. 

17. The officer should take notes concerning all papers 
shown to him, and should write down all that he considers 
most necessary. When examining the papers, he may at his 
discretion address questions to the master, mate, and other 
members of the crew. 

Consequences of the Examination of Papers. 

18. The officer should close the examination and detain the 
vessel in the following cases : — 

(o) If the vessel proves to belong to the enemy. 

(b) If the ship's papers are not on board, particularly such 

as make it possible to determine the nationality of 
the vessel and to verify the circumstances of her 
voyage ; or if the ship's papers are thrown overboard, 
or destroyed in any other way. 

(c) If there are among the papers any which make the 

officer suspect that the vessel belongs to the enemy. 

(d) If the officer comes to the conclusion that the papers 

are not genuine. 

* In regard to articles of contraband of war, see Anne* II. and Appendix C. 



Appendix B. 335 

(e) If it appears from the papers that the vessel has been 
bought by the subject of a neutral State from sub- 
jects of the enemy, and there is reason to suppose 
that a fictitious sale has taken place with the object 
of protecting enemy property. 

19. If the officer is convinced that the papers are in good 
order, that the vessel is really neutral, that there cannot be 
amongst the goods on board any articles of contraband of war 
intended for the enemy, and generally that there is no ground 
detaining the vessel, he should leave her without delay, observing 
the rules laid down below in Articles 28, 29 and 30 (Conclusion 
of the Examination). 

20. If the officer has doubts about the truth of the informa- 
tion obtained from the examination of the papers, especially 
if the vessel is bound for an enemy port, or if he has reason 
to suppose, from the general indications of the movements, 
direction, and position of the vessel stopped, that the eventual 
destination of the vessel or of her cargo is an enemy port, he 
should proceed to the examination or search of the whole 
vessel, in order to ascertain whether there are any objects of 
contraband of war in her cargo. 

Examination of Vessel (Search). 

21. The examination of the whole vessel (or search) should 
be carried out by the officer with the assistance of several of 
his men, who will leave the boat when summoned by him. 

22. The number of sailors coming on board may be four, six, 
eight, or more, according to the size of the vessel to be searched 
and the views of the officer. If it appears that there are not 
enough men in the boat, more may be summoned from the 
ship by signal. The men selected for a search should be 
intelligent, active, and experienced. 

23. The examination of the holds presents considerable 
difficulties, and may give rise to complaints on the part of 
neutrals who suffer undeservedly. The officer should, therefore, 
first consider which portion of the cargo appears most suspicious 
from the want of precision of the papers, and should first turn 
his attention to that portion. The behaviour of the officer 
and men should be polite, but they must not hesitate to do 
their duty in every particular. 

24. During the examination of the holds the officer is bound 
to insist on the presence of the master at all his proceedings ; 
the officer next in rank to the master need only be present if 
absolutely necessary. 

25. The master while present at the search is bound, on the 
demand of the officer who conducts the search, himself to 
unlock all locks and holds which the officer may wish to 
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examine, to point out any objects which require special care in 
handling, and to show the proper way of opening any particular 
packages (chests, barrels) which may be selected for a more 
detailed examination. If the master should refuse to open a 
hold when requested to do so by the examining officer the vessel 
is liable to be detained. 

26. During the examination or search the officer may, in 
order to make the work easier, put questions to the crew and 
passengers, in order to obtain necessary explanations in regard 
to the vessei and cargo. It is also advisable to pay attention 
to certain external signs — for instance, to the marks which ar» 
found on the funnels of the steamers of various companies, and 
which may be painted over. 

27. The officer should desist from further examination of 
the vessel as soon as he has convinced himself that there is no 
contraband of war in the cargo, and that there is nothing 
suspicious in the vessel. Every article which has been moved 
should be put back in its place as quickly and carefully as 
possible, in accordance with the directions of the master. 

Conclusion of Examination. 

28. Having concluded the examination, the officer will enter 
in the log-book, in the Russian language, the time and place 
of the examination (latitude and longitude), the name of his 
ship, the name of her commander, and the result of the exam- 
ination. The entry may be made in accordance with the 
annexed form (Annex III.). 

29. Before leaving the vessel, the officer will request the 
master to give a written certificate (if possible, in his native 
language) to the effect that he has no complaint to make, or, 
if he has any complaint, to put it in writing. 

30. When leaving the vessel, the officer should inform the 
master that she must not continue her voyage until he has 
returned to the Imperial ship and reported to the commander. 
The officer will draw up a detailed report in writing on his 
proceedings. 

31. If the vessel is liable to detention, the officer should give 
a signal to that effect, and return to his ship, taking with him 
the papers and the master and other persons whose statements; 
may be required. 

Detention. 

32. The detention of vessels and cargoes depends entirely 
on the authority of the commander of the Imperial ship. The 
procedure to be observed is as follows : — 
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Commission, . . . , 

33. A Commission is to be formed on the Imperial ship 
of three officers (one of them the officer who conducted the 
examination), and is to draw up a detailed Protocol on all 
the proceedings and discoveries at the examination and present 
it to the commander for confirmation. 

Drawing up the Protocol. 

34. The Protocol is to he written in Russian. In it should 
he described in detail the nationality, class, and , name of the 
vessel; the names of the master and owners-; the number of 
the crew and their nationality ; all the circumstances connected 
with the stopping of the vessel ; all papers produced by the 
master, and the contents of such papers ; all circumstances 
connected with the examination of the papers and the vessel ; 
all information in regard to the cargo, and everything found in 
the vessel ; all statements of the master, supercargo, boatswain, 
and other persons questioned. 

Protest of Master. 

35. The contents of the Protocol are to be translated to the" 
master orally, and he is to be requested to sign the Protocol. 
He is not, however, obliged, to sign it. A note should be made 
on the Protocol that it has been read and translated to the 
master. 

Any protest of the master (in writing) should be annexed to 
the Protocol and any discrepancies explained in the Protocol 
itself. 

Observation. — As the drawing up of the Protocol and the 
examination of the master and other persons of the crew may take' 
a considerable time, the cruiser is authorized to compel the 
merchant vessel to take a particular course, while the cruiser,, 
following her, proceeds with the matter on the way. 

Decision of Commander. 

36. When the Protocol has been drawn up and signed by 
the members of the Commission, it is to be submitted to the 
commander, who should append his decision to the Protocol. In 
deciding whether the vessel or cargo should be detained he 
should be guided by the following considerations. , 

37. The following vessels are liable to detention :— 

1. All enemy ships of war and merchant vessels (see 
Articles 9 and 10 of the Regulations relating to Naval Prizes). 

Observation- -If, in accordance with special international 
Agreements concluded by the Imperial Government, certain 
enemy ships are to be considered exempt from capture, such 

E 8608 Y 
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ships are, nevertheless, liable to detention if their proceedings 
are such as are described in paragraph 2. (a), (b), (c), (d), (e), 
of this Article and part of Article 11 of the Regulations relating 
to Naval Prizes. 

2. Neutral merchant vessels : — ■ 

(a) If they are conveying to the enemy _ any quantity 

whatever of articles required for shooting with fire- 
arms, objects or substances used for causing explo- 
sions, or military forces of the enemy (see Article 11(1) 
of the Regulations relating to Naval Prizes) ; 

(b) If they are conveying to the enemy other objects of 

contraband of war to an amount exceeding in bulk 
or weight half of the entire cargo (see Article 11 (1) (b) 
of the aforesaid Regulations). 

Observation. — If the amount of such contraband of war is 
less than half of the entire cargo, the vessel is to be detained 
only until the contraband has been handed over ; the delivery 
may take place, at the discretion of the commander, either on 
the spot where the vessel has been detained or after she has 
been brought into port (see Article 14 of the aforesaid Regu- 
lations). 

(c) If they are found breaking an effective blockade of 

which notice has been given (see Article 2 and Article 
11 (2) of the aforesaid Regulations) ; 

(d) If they have offered any armed resistance to stoppage or 

examination (see Article 11 (3) of the aforesaid Regu- 
lations) ; 

(e) If they have taken part in hostile operations of the 

enemy (see Article 11 (4) of the aforesaid Regulations). 

3. All suspicious vessels, even if they are flying a neutral flag 
(see Article 16 of the aforesaid Regulations). The following 
and other similar circumstances are grounds for considering a 
merchant vessel suspicious : — 

(a) If the vessel does not stop her engines or heave to 
on the summons of the cruiser, and the latter is conse- 
quently obliged to pursue her and use force to stop 
her (see Article 3 of these Instructions) ; 

.(b) If the vessel has no papers, or has false or suspicious 
papers (see Article 18 (b), (c) and (d) of these Instruc- 
tions) ; 

(c) If there is reason to believe that the vessel has been 

fictitiously sold to the subject of a neutral Power 
after the declaration of war (see Article 18 of these 
Instructions) ; 

(d) If the vessel after being stopped resists examination, 

or if the master refuses to open a hold on the demand 
of the examining officer (see Articles 10 and 25 of 
these .Instructions) . 
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Cargoes. 

38. The following cargo may be detained : — 

1. Enemy cargo conveyed in enemy vessels (see Article 10 of 
the Regulations relating to Naval Prizes) ; 

2. Enemy and neutral cargo in neutral vessels which 
have infringed neutrality, i.e. (see Article 12 of aforesaid 
Regulations) ; 

(a.) In neutral vessels which have taken part in hostile 

operations of the enemy ; 
(b.) Which have offered armed resistance to stoppage, 

examination, or detention ; and 
(e.) Which have been found breaking a blockade. 

3. All cargo which constitutes contraband of war, with the 
•exception of arms and provisions forming part of the equipment 
of a neutral vessel herself (see Article 12 and Article 13 (1) of 
the aforesaid Regulations). 

When vessels or cargoes are detained, the rule is observed 
that articles intended for the personal use of the crew or 
passengers are not to be detained (see Article 10 (1) of the 
aforesaid Regulations). 

With the exception of the above-mentioned cases, the 
following rules are to be observed : — 

(1) A neutral flag covers enemy cargo, with the exception 
of contraband of war (see Article 2 (2) of the aforesaid 
Regulations). 

(2) Neutral goods, except contraband of war, are not subject 
to detention under an enemy flag (see Article 2 (3) and 
Article 10 (2) of the aforesaid Eegulations). 

Bringing in. 
Procedure. 

39. Captured vessels and cargoes may be brought in, at the 
discretion of the Commander of the Imperial cruiser, either to 
a port or to the operating fleet. They may either be taken by 
the cruiser herself, or may be sent to port independently in 
charge of a Russian officer and crew ; the commanding officers 
are to be guided by the rules laid down in Articles 351-353 of 
the Naval Code, edition of 1899. If a captured vessel is sent 
alone, the original ship's papers and documents relating to her 
capture should remain in the hands of the commander of the 
cruiser, and copies should be supplied to the officer placed in 
charge. 

Destruction of Captured Vessel. 

40. In the following and other similiav exceptional cases, 
the commander of the Imperial cruiser has the right to burn or 
sink the captured vessel, after taking off the persons on board, 

y 2 
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and, if possible, the whole, or part of the cargo, and also all 
papers and articles which may be necessary for the elucidation 
of the case in the Prize Court :-^~ 

(1) When it is impossible to preserve the captured vessel 

on account of her bad condition. 

(2) When there is danger of the vessel being recaptured by 

the enemy. . , 

(3) When the captured vessel is of very little value, and to 

bring her in woidd take too much time and entail too- 
great a consumption of coal. . 
, - (4) When it appears difficult to bring her in in consequence 
of the distance or blockade of the ports, to which the 
vessel should be brought. 
' (5) When to bring her in may prevent the success of the 
operations of war iu which the Imperial cruiser is 
engaged, or expose her to danger. 

The commander should draw up a report, to be signed by 
himself and all his officers, explaining the circumstances which 
have induced him to destroy the captured vessel. He should 
transmit the report to his superior officer at the first opportunity. 

Observation. — Although Article 21 of the Regulations of 
1895, relating to Naval Prizes, allows the burning or sinking 
of a captured vessel by the commander, " on his own responsi- 
bility," the latter incurs no responsibility whatever if the 
captured vessel is really liable to condemnation as a prize, and 
the exceptional circumstances in which the Imperial ship is 
placed imperatively demand the destruction of the captured 
vessel. 

Replacing Own Ship by Ship Captured. 

41. If it appears that a ship which has been captured, and 
which ought to be destroyed under the preceding Article, is in 
construction and sea-going qualities better than the Imperial 
ship, the Commander has the right to replace his own ship by 
the prize, and to burn or sink his own ship. 

Entry of Neutral Ports. 

42. An Imperial ship, while bringing in captured vessels, 
may enter the port of a neutral Power which has not forbidden 
in its declaration of neutrality (or in some other official declara- 
tion) the visit of its ports by ships of war of the belligerents 
with their prizes. 

Furthermore, an Imperial cruiser may take refuge in the 
port of a neutral Power with captured vessels under stress of 
weather or other urgent necessity (e.g., the breaking down of 
the engines, insufficiency of provisions, pursuit by a stronger 
force of the enemy); in that case the commander is bound, as 
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regards*, the duration and other conditions of his stay in the 
neutral- port, to comply with the regulations made by the 
Government of the locality. 

Handing over. 
At Russian Ports or to the Operating Fleet. 

43. As soon as a captured vessel or cargo has been brought 
into a Russian port it is to be handed over to the local nava] 
authority (or, in the absence of such authority, to the port, 
customs, or police authority), with all the papers and with all 
persons on board who have been detained for the elucidation of 
the case. 

If the captured vessels and cargoes are brought to the 
operating fleet, they are to be handed over to the officer in 
command' of the squadron. 

The proper naval or other authority should open the sealed 
papers and make arrangements to receive the property handed 
c-ver r to>tave an inventory made of it, and to preserve it, and. 
also take steps for the sale by public auction of such articles as 
from their nature or condition cannot be kept. 

The following persons are entitled to be present during 
these proceedings : firstly, the commander, or one of the officers 
•of the Imperial ship which has effected the capture ; and, 
secondly, the master of the captured vessel, and also the owners 
-of the vessel and cargo, or their agents, if the owners or agents 
are on the spot. 

All the, persons present have the right to make suggestions 
and observations in regard to the proceedings of the local 
authority which takes, over the vessel or cargo. 

At Foreign Ports. 

44. If the 1 captured Vessel or cargo is brought to the port of 
an allied Power, delivery is to be made to the local Russian 
naval agency, or to the Russian Consulate, or to some other 
axithority to which, under agreement between the Russian 
Government and the foreign Power concerned, the duty of 
receiving prizes is assigned. 

Notification to Authorities. 

45. The commander of an Imperial ship is bound to inform 
the Director of the Ministry of Marine without delay at the 
first opportunity, by telegraph, of the capture of vessels and 
cargoes and also of their being brought in to a port and 
being handed over. 

(Sighed)' Vice-Admiral Avelane, 

Head of the Naval General Staff: 
Kuznietsov, Secretary. • 
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Annex I. to Article 11 of the Instructions approved ■■ 
by the Admiralty Council, -September 20, 1900 (Minutes 
No. 4487, Article 38076). 

List of the Principal Ship's Papers on board Merchant 
Vessels of certain Nationalities. 

Great Britain. 

1.. Certificate of Registry. Certificate showing that the 
vessel is registered at an English port. The most important 
paper for determining the nationality of the vessel. 

2. Provisional Certificate granted by a Consul resident in a- 
foreign country for a vessel purchased there. Provisional 
certificate issued by a Consul. 

3. Official Log-booh. 

4. Ship's Log-book. Kept by the master for the information 
of the owner. 

5. Shipping Articles (Agreement and account of crew). 
Green for coasting, and red for more distant voyages. A 
document in regard to the engagement of the crew, stating 
their names, nationality, pay, and the voyages and terms for 
which they are engaged. 

6. Bill of Health. Certificate of the health of the crew. 

7. Charter-party. Document in regard to the hire of the 
vessel. 

8. Bill of Lading. Papers in regard to the cargo. 

Germany. 

1. Schiffs-Certificate (auch " Flaggen Attestat" genannt). 
Most important paper for determining the nationality of the 
A'essel. 

2. Seepass oder Seefahrtsbuch. Patent of sailing. . 

3. Journal. Log-book. 

4. Musterrolle. List of the crew. 

5. Messbrief, Certificate of tonnage. 

6. Beilbrief. Certificate of construction. 

7. Chartepartie. 

8. Konnossement. 

France. 

1. L'Acte de francisation (provisoire et definitif). Principal 
document for determining the nationality of the vessel. 

2. Le Conge. Patent of sailing. 

3. Le Journal timbre. Stamped log-book. 

4. Le Journal du bord. Ship's Journal. 

5. Le role d' equipage (long-cours, cabotage, bornage). List of 
crew 

6. Le permis de navigation pour bateaux a vapeur. 
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7. La Patente de sante. 

8. Charte-partie. 

9. Connaissement. "-- - 

AUSTRIA; 

1. Seontrino Ministeriale. Certificate of seaworthiness or of 
registration of vessels. 

2. Patente Sovrana. Imperial and Royal patent. 

3. Giornale di navigazione. Official log-book. 

4. Scartafanio giornale di navigazione cotidiana. Ship's 
journal. 

5. Ruolo delV equipaggio. List of crew. 

6. Certificate di stazzatura. Tonnage certificate. 

7. Fede di Sanita. Sanitary certificate. 

8. Gontratto di noleggio. Charter-party. 

9. Polizza di cariao. Bill of lading. 

Italy. 

1. Atto di Nazionalita. Certificate of nationality. 

2. Giornale di navigazione. Official log-book. 

3. Scartafanio giornale di navigazione cotidiano. Ship's 
journal. 

4. Ruolo dell' Equipaggio. List of crew. 

5. Certificate di stazzatura. Tonnage certificate. 

6. Fede di Sanita. Sanitary certificate. 

7. Contratto di noleggio. Charter-party. 

8. Polizza di carico. Bill of lading. 

Spain. 

1. La patente 6 pasaporte de navigacion. Patent of naviga- 
tion. 

2. El vol del equipage y lista de pasajeros. List of persons 
on board. 

3. Testimonio de la escritura de propriedad de la nave. 
Certificate of ownership. 

4. El diario de navigacion. Log-book. 

5. Gontrato de fletamento. Charter-party. 

6. Gonocimientos, facturas y guias de la carga. . Bills of 
lading. 

• Norway. 

1. Nationalitets breviis. Principal document for determina- 
tion of nationality of vessel. 

2. Journal. Log-book. 

3. Mendskabs-liste (Volkelist). List of crew. 

4. Bulbrev. Certificate of construction. 

5. Maalebrev. Tonnage certificate. 

6. Charter-party. 

7. Bills of lading. 
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Sweden. 

1. Fribref. Certificate of seaworthiness- of. vessel and of, her 
registration. 

2. Journalen. Log-book..., . 

3. Folkpass or Sjomans rulla. List of crew. 

4. Bilbref. Certificate of construction. 

5. Matbref. Tonnage certificate. 

6. Charter-party. 

7. Bills of ladings 

Holland. 

1. Zeebrief. Patent of navigation. 

2. Bijlbrief. Certificate of 'ownership. 

3. Meetbrief. Tonnage" certificate,. 

4. Journal. Log-book.' 

5. Monster-roL. List of crew. 

6. Charter-party. 

7. Bills of lading. ' 

United States. 

1. Certificate of Registry. Principal document for deter- 
mining nationality.' 

2. Sea-letter (Certificate of ownership). 

3. Log-booTt. 

4. Crew list. 

5. Charter-party. 

6. Bills of lading. 

Turkey. 

1. Seneti-bahri. — Certificate of ownership of vessel and 
right to fly the flag. 

2. Djurndi-de fieri. — Log-book. 

3. Liman-teskeresi. — List of crew. 

4. Mesahi shaadet namesi. — Tonnage certificate. 

5. Sihie patentasi. — Sanitary certificate. 

Vessels coming from Constantinople also have the 
following : — 

6. Fener Kigadi. — Receipt for payment of light dues, 

Japan. 

1. Certificate of Registry for Vessels (in Japanese). — On the 
back of this paper is an English translation. 

2. Log-book with Japanese and English headings. 

3. Engine journal with similar headings. 
All other papers are in Japanese only. 
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We annex the English translation of these papers : — - , 
4.- -Certificate of Permission to Navigate. 

5. Certificate of Inspection of Vessels, 

6. Certificate, of Permission to 'Build. 

7. Certificate of Inspection of Passengers' Cabins. 

A true copy : 
(Signed) Lieutenant Kuznietsov, 

Secretary. 



Annex II. to Article 14 of the Instructions approved by 
the Admiralty Council, September 20, 1900 (Minutes No. 4487, 

Article 38076). 

In accordance with Article 13 of the "Regulations relating 
to Naval Prizes, notice is given in a special declaration, for 
general information, of the articles considered to be contraband 
of war. The following have been stated in declarations to be 
such Articles : — 

(a.) All kinds of arms, small-arms, and guns, both put 
together and in parts • 

'b.) Articles and stores required for shooting with fire-arms, 
.^such as projectiles for , guns, fuses for projectiles, 
bullets, caps, cartridges, cartridge cases, powder, 
nitre, sulphur; 
• (c.) Articles or substances used for causing explosions, such 
as torpedoes- and. mines, dynamite, pyroxyline, and 
other explosive compounds ; 

(d.) Articles belonging to artillery, engineer, and army 
trains, such as gun-carriages, mountings, cartridge 
and ammunition chests or packs, field smithies, field 
kitchens, instrument carts, pontoons, bridge trestles, 

train harness, &c. ; 

(e.) Articles of army equipment and clothing, such as wallets, 
cartridge boxes, haversacks, bandoliers, cuirasses, 
intrenching tools, drums, cooking-kettles, saddles, 
horses' harness, finished articles of uniform, tents, &c. 

(/.) Sea-going vessels bound for an. enemy port, even 
under a neutral merchant flag, if from the construc- 
tion of their hulls, their internal arrangements, and 
other evidence, it is clear they are constructed for 
warlike purposes, and are going to the enemy port 
for sale or delivery to the enemy ; 

(g.) In general, all other- articles directly intended for war 
on land pr sea, if they are being conveyed on behalf 
of, or are destined for, the enemy. ( . 

; The . expression '* destined for. the enemy " means being 
carried to nis fleet, to one of his ports, or even to a neutral 
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port, if the latter, is shown by clear . and indisputable evidence 
to be simply an intermediate station, on the way to the enemy, 
the latter being really the ultimate destination. ; : „ 

The following acts are considered to be on the same footing 
as contraband of war, with the same consequences for a neutral 
vessel or cargo : — 

1. The transport of enemy troops, military detachments, 
and individual soldiers ; and 

2. The carriage of enemy despatches, i.e., business corre- 
spondence between enemy principals and their agents who are 
on a ship or on territory belonging to or occupied by the enemy, 

. A true copy : 
(Signed) Kuznietsov, 

Lieutenant, Secretary. 



Annex III. to Article 28 of the Instructions approved 

by the Admiralty Council, September 20, 1900 (Minutes 

No. 4487, Article 38076). 

Specimen Form of Entry in regard to Examination 
of Vessel. 

On the of , in the year 1901, in latitude 

and longitude , the Imperial Russian first-class cruiser 

" Rurik," under the command of Captain : , stopped 

the steamer (or. sailing-vessel, barque, schooner, &c.) under the 
neutral Dutch flag. The steamer at once stopped her engines 
(or the sailing-vessel hove to). On examination it was found 
that the steamer was named the ; the ship's papers 

(naming them) were found to be in order, and there were no 
articles of contraband of war on board. The examination took 
two hours (from o'clock to o'clock). 

(Signed) Lieutenant . 

A true copy : 
(Signed) Kuznietsov, 

Lieutenant, Secretary. 
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Imperial Order of the 14th February, 1904. 

An Order of His Majesty the Emperor, communicated to the 
Senate by the Minister of Justice, approving the Rules which 
the Imperial Government will enforce during the war with 
Japan. 
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His Majesty the Emperor was graciously pleased on the 
14th February, 1904, to write in his own hand upon the 
original, " Let it be so.'" 

Rules which the Imperial Government will enforce during 
the War with Japan. 

1. Japanese subjects are authorized to continue under the 
protection of Russian Law their residence and peaceful callings 
in the Russian Empire, except in the territories forming part of 
the Imperial Lieutenancy in the Far East. 

2. Japanese merchant vessels in Russian ports and harbours 
at the time' of the declaration of war are authorized to put to 
sea with non-contraband cargoes, and before doing so to remain 
in port for such period as may be necessary according to their 
loading requirements, not in any case exceeding forty-eight 
hours, from the time when the present order is published by the 
local authorities. 

3. Subjects of neutral States may continue without 
hindrance their commercial relations with Russian ports and 
towns, provided that they conform to the laws of the Empire, 
and to the principles of the law of nations. 

4. The military authorities are bound to take all necessary 
measures to secure freedom for the lawful trade of neutrals so 
far as is compatible with warlike operations. 

o. The following Rules are to be observed with regard to 
neutral commerce : — 

(1) The neutral flag covers enemy goods, with the exception 
of contraband of war. 

(2) Neutral goods, with the exception of contraband of war, 
are not liable to capture under the enemy's flag. 

(3) A blockade, in order to be binding, must be effective, 
that is to say, it must be maintained by a force sufficient really 
to prevent access to the enemy's coast line. 

6. The following articles are deemed to be contraband of 
war : — 

(1) Small-arms of every kind, guns, mounted or in sections, 
and armour-plates. 

(2) Ammunition for fire-arms, such as projectiles, shell-fuses, 
bullets, priming, cartridges, cartridge-cases, powder, saltpetre, 
sulphur. 

(3) Explosives and materials for causing explosions, such as 
torpedoes, dynamite, pyroxyline, various explosive substances, 
wire conductors, and everything used to explode mines and 
torpedoes. 

(4) Artillery, engineering and camp equipment, such as gun 
carriages, ammunition waggons, boxes or packages of cartridges, 
field kitchens and forges, instrument waggons, pontoons, bridge 
trestles, barbed wire, harness, &c. 
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; ,(5) Articles , of;, military equipment and clothing; .'suck as 
"bandoliers, cartridge boxes, knapsacks,,, straps, puirass0s,,en4 
trenching tools, drums, pots and pans, saddles, harness,, com-, 
pleted parts of military uniforms, tents, &c. 

(6) Vessels bound for an . enemy port, even if under a 
neutral commercial flag, if it is apparent from their construction, 
interior fittings, and other indications that they have been built 
for warlike purposes, and are proceeding to an enemy port in 
order to be- sold or handed over to the enemy. 

(7) i Boilers ^and -every kind of naval machinery, mounted or 
unmounted. 

(8) Fuel of every kind, such as coal, naphtha, alcohol, and 
other similar materials. > '■ • 

,(9) Articles ; and . material for the installation of telegraphs, 
telephones, or the construction of railways. . 

.-. (10) Generally, everything intended for warfare by sea or 
land, as rice, provisions, horses, beasts of burden and others, 
which may be used for a warlike purpose, if carried on account; 
of or destined for the enemy. 

7., The following: acts, forbidden to neutrals, are assimiri 
lated to contraband of war :— The transport of enemy troops,, 
despatches and correspondence, and the supply of. transports, 
and warships, to the enemy. Neutral vessels captured in the 
act of carrying contraband of this nature may, according to. 
circumstances, be captured and condemned. 

8.. The Imperial Government, reserves to itself the right 
to depart from the above-mentioned Regulations in regard to. an 
enemy or neutral State which, on its side, does not observe 
them, as well as to take the necessary measures in accordance 
with the special circumstances of each specific case. 

9. The detailed Regulations which the military authorities 
are bound to observe during naval warfare are set forth in the 
Regulations relating to. Naval Prizes sanctioned by His Majesty- 
the Emperor on the 27th March, 1895, as well as in the special 
instructions approved by the. Admiralty Council' on the 20th 
September, 1900, relating to stoppage, visit, capture, bringing 
in and handing over captured vessels and goods. 

10. In addition, the military authorities are bound to : 
conform ,to the following International Agreements signed by 
Russia : — 

(1) The Geneva Convention of the 10th (22nd) August,: 1864,, 
for the amelioration of the condition of the wounded in time of 
war. 

(2) The Declaration of St. Petersburg of the 29th November 
(11th December) 1868, respecting the prohibition of the use of. 
explosive projectiles. 

(3) . Agreements signed at the International Peace Conference 
at The Hague, the 17th (29th) July, 1899, and ratified by His 
Majesty the Emperor the 6th May, 1900. 
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(a.) Convention with respect to the laws and customs of war 
on land. 

(b.) Convention for adapting to maritime warfare the 
principles of the Geneva Convention of the 10th 
(22nd) August, 1864. 

(c.) Declaration relating to the prohibition of the use, for a 
period of five years, of projectiles and explosives 
dropped from balloons or by means of other similar 
new methods. 

(d.) Declaration relating . to the prohibition of the use of 
projectiles which are only intended to spread 
asphyxiating or noxious fumes. : ' 

(e.) Declaration relative '. to the prohibition of the use of 
bullets which expand or flatten easily in .the s human 
body, such as bullets with hard casing, of which the 
casing does not entirely cover the core, or is provided 
with notches. 



The Russian Government further stated, in reply to an 
enquiry from the Foreign Office, that all the articles enumerated 
in Article 6 were regarded as unconditionally contraband, and that 
the Eussian Government reserved to themselves the right to 
supplement the list of contraband articles by the addition of 
others, if, in the circumstances of the war they should' deem it 
necessary to forbid the conveyance of such articles to Japan or 
to Japanese armed forces.* 
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Instructions to Commanders of Warships published the 18th 

March 1904. 

The following additions are made to Article 6 (10) so as to 
include under "provisions," forage, all kinds of grain, fish, 
fish products, beans, bean oil, and oil cakes. To the list of 
articles intended for war are added machinery and parts thereof 
intended for the manufacture of cannons, small-arms, and 
projectiles. 
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Imperial Order of the 8th April 1904. 

"His Majesty the Emperor on the 8th (21st) day of, April 
1904, was pleased to approve .the order to include raw cotton 
in the list of articles declared Contraband of War by the 
Imperial Order of the 14th (27th) February 1904.'' 

* London Gazette, 11th March 1904. 
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In answer to inquiries made by His Majesty's Ambassador 
at the Ministry for Foreign Affairs at St. Petersburg, it was 
stated that the foregoing declaration applied only to raw cotton 
suitable for the manufacture of explosives, and not to cotton 
yarns or tissues. | 



APPENDIX F. 



The following letter was received from the Russian Foreign 
Office with reference to the meaning of the term "naphtha" 
in the Imperial Order of the 14th February 1904 : — 

Prince Obolensky to Sir C. Hardinge. 

(Translation.) Ministry for Foreign Affairs, 

Second Department, 
M. l'Ambassadeur, September 13 (26), 1904. 

In reply to your note of the 9th (22nd) ultimo, I have the 
honour to inform your Excellency that, by the term " naphtha " 
in Article 6 (8) of the Imperial Order of the 14th February last, 
should be understood, not lighting materials, but all naphtha 
products used as fuel on ships and submarine boats. 

Receive, &c. 
(Signed) Prince Obolensky. 



APPENDIX G. 



On the 30th September 1904 further instructions were issued 
to Naval Commanders with respect to the interpretation to 
be put upon Article 6 (10) of the Imperial Order of the 14th 
February 1904. The exact text of these instructions has not been 
published, but a communication of which the following is a 
translation appeared in the Russian press : — 

Communication of the " Agence Telegraphique " of St. Petersburg. 

In consequence of doubts which have arisen as to the 
interpretation of Article 6 (10) of the Regulations respecting 
contraband of war,* it has been resolved, as we are in a position 
to announce, that the articles in regard to which no decision has 



* The Imperial Order of February 14th, 1904, Appendix C. 
- -- f London Gazette, 31st May 1904. •-■ - 
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been taken (sic) shall be considered as contraband of war if they 
are destined for — 

The government of-the belligerent Powers ; 
Their administrations ; 
Their army ; or 
Their purveyors. 

In cases where they are addressed to private individuals these 
articles will not be considered as contraband of war. 

Vessels will only be condemned in cases where prohibited 
merchandise forms more than half of the cargo. 

In the contrary case only the cargo will be condemned. All 
possible measures have thus been taken to insure freedom of 
commerce to neutral Powers. 

It is to be hoped that the Powers will appreciate the consider- 
able latitude which is at present allowed to the free movement of 
their commerce, and will not give occasion to reproach them 
with abuses relative to the Regulations on Contraband of War. 

The British Ambassador at St. Petersburg subsequently 
submitted the following memorandum to the Russian Foreign 
Office and received an assurance that subject to the substitution 
of the words " and not specified in Article 6, clauses 1 to 9 
as well as " for the words italicised, the memorandum was in 
accordance with the interpretation placed upon the order by the 
Russian Government. 

Memorandum. 

In consequence of doubts which have arisen as to the 
interpretation of Article 6, (10), of the Imperial Order of the 
14th February 1904 respecting Contraband of War, it has been 
resolved by the Imperial Government that the articles capable 
of serving for a warlike object, in regard to which, no decision has 
been taken, including rice and foodstuffs, shall be considered as 
contraband of war, if they are destined for — 

The government of the belligerent Power ; 

For its administration ; 

For its army ; 

For its navy ; 

For its fortresses ; 

For its naval ports ; or 

For its purveyors. 

In cases where they are addressed to private individuals, these 
articles will not be considered as contraband of war. 

In all cases horses and beasts of burden will be considered 
as contraband of war. 

St. Petersburg, October 22nd (9th), 1904. 
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APPENDIX. H. 



Finding and Order of Naval Court held, at Shanghai. 

Finding and Order of a Naval Court, lield at His 1 Britannic 
Majesty's Consulate-General' -at- Shanghai on the 22nd 
and 23i?d August 1904, to inquire into the circumstances 
attending the loss of the British Steamship "Hipsang" 
on the 16th July 1904. . 

The' "Hipsang" was a steam vessel, schooner rigged, 
of '1,040 tons register, official number 112730, built at 
Stockton-on-Tees in 1899, and belonging to the port of London. 

It appearsfrom the 1 evidence given before this Court that 
she sailed from Newchwang on the 15th July 1904, bound for 
Chefoo and Canton with a cargo of beans, &c, and a crew of 
sixty-seven hands, as well as one European passenger and 
twenty-two Chinese passengers. 

It appears that all went , well until the steamer reached 
latitude -38° 55'. 30" North and longtitude 120° 57' 30" East, 
when, the captain being on deck with the second officer, 
about 4.15 a.m: on the 1.6th July a Russian destroyer, name 
unknown but numbered 7, came up. with the "Hipsang " and 
fired a shot at her, and although the engines were at' once 
stopped and put full speed astern the destroyer continued firing 
and striking the ship, killing and maiming some of the 
passengers. 

It is evident that the "Hipsang" had her lights alight; and 
after the first shot her colours were immediately hoisted ; but 
notwithstanding this the destroyer fired a torpedo ,and struck 
the vessel, thereby causing her to sink within the space of half 
an hour, namely, 4.40 a.m. 

It is evident that there was sufficient light to see both the 
class of vessel, the nationality, and whether the steamer had 
stopped, day having broken and there being, no fog in the 
vicinity. 

Boats were then lowered, and the destroyer, coming alongside, 
assisted to save life ; but the crew and passengers were kept 
prisoners until their release on the 2nd August. 

The Court, having regard to the circumstances above stated, 
finds as follows : — 

That the steamship was sunk by being shelled and torpedoed 
by a Russian torpedo boat destroyer, No. 7, name unknown, on 
the 16th July 1904 ; position, approximately, latitude 38° 55' 30" 
North, longitude 12.0° 57' 30" East. 

That the master was a fully experienced officer, and, having 
been in command during the Franco-Chinese war, the Chinese- 
Japanese war, and also during the present war, was fully 
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cognizant of the ordinary established usages of war with regard 
to belligerents and neutral vessels. 

That there was no contraband on board the "Hipsang," and 
the only passengers were one Eussian merchant and twenty-two 
Chinese. There were no Japanese on board. 

That the master appears to have navigated his vessel in 
a seamanlike and proper manner, and acted in a correct manner 
when challenged by the Russian destroyer, insomuch as he 
stopped, went full speed astern, and, when the way was off the 
ship, again stopped the engines ; arid, further, when he was 
challenged he at once made known his nationality. When a 
casualty was inevitable the master appears to have done all in 
his power to save life. 

That the officers and crew appear to have conducted them- 
selves properly and carried out their duties to the last moment, 
and used their utmost exertions to save the lives of passengers, 
the loss of life from drowning being reduced to one passenger. 

That the vessel appears to have been sufficiently manned 
and seaworthy at the time of the loss. 

That the Court desires especially to direct the attention of 
the Board of Trade and the Foreign Office to the fact that the 
steamship "Hipsang" was proceeding with due caution between 
Newchwang and Chefoo on a correct course, and that, without 
any just cause or reason, she was sunk without any warning by 
being torpedoed, and that the loss of life was due to shell fire 
prior to the act of torpedoing the vessel, and that these acts 
were done by a Eussian torpedo boat destroyer, name unknown, 
but numbered 7. 

That the Court, in pursuance of the powers vested in it by 
section 483 of 57 & 58 Vict. cap. 60, orders that the sum of 
8Z. 10s., being the costs of the proceedings before the said Court, 
be paid by Messrs. Jardine, Mathieson, and Co., at whose request 
the Naval Court was summoned, and they are hereby ordered to 
pay the said amount accordingly. 

The expenses of the Court, being fixed at 8Z. 10s., are 
approved. 

Dated this 23rd day of August 1904. 

(Signed) Vaughan Lewes, Commander, R.N., 

President of Naval Court. 
B. G. Tours, His Britannic Majesty's 

Vice-Consul at Shanghai. 
W. L. Jones, Master, Steamship" Ichang." 
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APPENDIX I. 



Professor Holland read a paper at a meeting of the British 
Academy on the 12th April 1905, entitled " Neutral Duties in 
a Maritime War, as illustrated by recent events." The paper 
was published and translated into French by M. Nys, and 
appeared in the " Revue de Droit International et de Legislation 
Comparee." In discussing the question of destroying prizes, 
the learned professor said : — 

" ' Where doubtful whether enemy's property, and impossible 
to bring in, the safe and proper course,' says Lord Stowell, ' is 
to dismiss.' ' The Naval Prize Manual ' of 1888 accordingly 
directs Commanders who are unable to send in their prize to 
' release the vessel and cargo without ransom, unless there is 
clear proof that she belongs to the enemy.' This indulgence 
can hardly, however, be proclaimed as an established rule of 
international law, in the face of the fact that the sinking of 
neutral prizes is, under certain circumstances, permitted by the 
Prize Codes, not only of Russia, but also of such Powers as 
France, the United States, and Japan." 

The following are the texts of the Regulations of the four 
countries mentioned :— ' 

Russia. 

" In exceptional cases, when the preservation of a captured 
vessel appears impossible on account of her bad condition or 
entire worthlessness, the danger of her recapture by the enemy, 
or the great distance or blockade of ports, or else on account of 
danger threatening the ship which has made the capture, or the 
success of her operations, it is permissible for the Commander, 
on his own responsibility, to burn or sink the captured vessel, 
after he has taken off all persons on board, and as much of the 
cargo as possible, and arranged for the safety of the vessel's 
papers and any other objects which may be necessary for 
throwing light on the case at the inquiry to be instituted in 
accordance with the procedure in prize cases. The Commander 
will draw up a report, in accordance with Article 353 of the 
Naval Regulations (edition of 1899), on the circumstances which 
have made it necessary for him to destroy the captured vessel." 

France. 

" Destruction des Prises.— Si une eirconstance majeure 
forcait un croiseur a detruire une prise, parce que sa conser- 
vation compromettrait sa securite ou le succes de ses operations, 
il devrait avoir soin de conserver tous les papiers du bord et 
autres elements n^cessaires pour permettre le jugement de la 
prise et l'etablissement des indemnites a attribuer aux neutres 
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dont la propriete non confiscable aurait ete detruite. On ne 
doit user de ce droit de destruction qu'avec la plus grande 
reserve." 

Japan. 

" In the following cases the Commander of a ship of war 
may, under unavoidable circumstances, destroy the ship which 
has been seized, or take the steps necessaiy to meet the 
emergency. Before, however, destroying the said ship, or 
taking steps necessary to meet the emergency, he must tranship 
the crew of the ship, and, as far as he is able, her cargo, and 
take charge of the ship's papers and such articles as are 
necessary for the Prize Court examination : — 

" 1. When, owing to her being in an unseaworthy condition, 
or because of dangers at sea, the ship cannot be 
navigated. 
"2. When there is reason to fear that the said ship will be 

retaken by the enemy. 
" 3. When the said ship cannot be navigated without 
causing a deficiency in the complement (of officers 
and men) requisite to the safety of the ship of war." 

United States. 

"If there are controlling reasons why vessels that are 
properly captured may not be sent in for adjudication, such as 
unseaworthiness, the existence of infectious disease, or the lack 
of a prize crew, they may be appraised and sold, and if this 
cannot be done they may be destroyed. The imminent danger 
of recapture would justify destruction if there should be no 
doubt that the vessel was a proper prize ; but in all such cases 
all of the papers and other testimony should be sent to the 
Prize Court, in order that a decree may be duly entered." 



APPENDIX K. 



Extract from "The Times, " dated November 2&th, 1904. 

The " Cheltenham." 

Vice- Admiral Avellan presided this afternoon at an Admiralty 
Council constituting the Supreme Naval Prize Court, to investi- 
gate the circumstance of the capture of the British steamer 
" Cheltenham," which was stopped by the Russians and taken 
to Vladivostok early in July 1903. The members included 
Admiral Kaznakov and Professor de Martens. The case for the 
owners was presented by the advocates, Messieurs Bulatzel and 

z 2 



356 Appendix K. 

Lacliovetski, who submitted three arguments in favour of 
reversing the decision of the Vladivostok Prize Court, 
namely : — 

(1) That there was no reason from the Russian legal stand- 

point for considering Fusan an enemy port ; 

(2) That the Fusan-Seoul railway was a private concern, 

largely owned by British and French shareholders ; 
and 

(3) That the proportion of contraband to non-contraband 

cargo had not been determined. 

The contention of the claimants that Corea could not be 
considered as enemy territory was supported by the fact that 
the Coi - ean Minister had still remained in St. Petersburg, not- 
withstanding the Japanese declarations on the subject. The 
claimants' attorney admitted that the question was a complicated 
one, but maintained that it was a fundamental principle in 
Russian maritime law that owners were not punishable if any 
doubt existed. 

The cargo of the "Cheltenham" consisted chiefly of 
67,500 sleepers and logs and 375 cases of beer. The wood, it 
was contended, was not necessarily intended for war purposes. 
To render a ship liable to condemnation the contraband cargo 
must exceed the non-contraband. There was no evidence to 
show that the wood carried by the " Cheltenham " was greater 
in weight or bulk than the beer. It might as well be argued 
that if matches were contraband, 100 boxes would justify the 
condemnation of the ship in spite of the presence of 50 cases of 
uncontraband machinery. It was as reasonable to contend that 
raw wool ought to be condemned because it might eventually 
be transformed into military uniforms. The claimants asked 
that a commission should be appointed to ascertain the weight 
and bulk of the respective portions of the cargo which was still 
at Vladivostok. 

The Procurator, in his reply, ignored the extraneous issues 
and confined himself to the main question whether the consign- 
ment of sleepers and other wood was calculated to aid and abet 
the Japanese. 

At the opening of the Court some sensation was caused by 
the reading of the official statement of the facts, wherein it was 
asserted that the master of the " Cheltenham " had informed 
the Russian Lieutenant Gervais, who was placed in charge of 
the ship, that he had been instructed by the owners to hold 
himself at the disposal of the Japanese Government. 

The Court deliberated for 20 minutes. The judgment 
upheld the capture of the ship and declared that there was no 
reason to iuquire further into the question of the constitution of 
the cargo. 
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APPENDIX L. 



Members of the Admiralty 
Council. I 



Decisions of the Supreme Court on Appeals against the decisions 
of the Libau Court upon certain Claims in respect of Cargo 
on the " Knight Commander." 

Claim of the Mutual Marine Indemnity Insurance Company. 

By Order of His Imperial Majesty, the Supreme Prize Court, 
sitting on the 17th (30th) December 1911, attended by — 

President - - - The Minister of Marine, Admiral 

Grigorovich. 
' Vice-Admiral Zatsarenni. 
Vice-Admiral Yakovlev. 
Vice-Admiral Litvinov. 
Assistant Minister of Marine, 
L Rear-Admiral Bubnov. 

Senators I Pr ! Yy CounciDor Pribylski. 

\ Privy Councillor Pushkin. 
Member of the Ministry for Actual State Councillor Baron 

Foreign Affairs. Taube. 

Acting Procurator - - Actual Councillor of State Steblin- 

Kamenski. 
Acting Secretary - - Councillor of State Speranski. 

Heard the case of the appeal, bixraght by Actual State 
Councillor Felitsin, the Procurator of the Prize Court at Port 
Emperor Alexander III., against the decision of that Court of the 
24th October 1910,® in respect of the claim of the Mutual 
Marine Indemnity Insurance Company, Limited, of London, for 
compensation for the value of a parcel of salmon which was on 
board the "Knight Commander," and also, after the argument 
upon the appeal, heard the cross-appeal brought by the attorney 
of the said Company. 

The circumstances of the case were as follows : — 

Sworn Advocate Sheftel, Attorney for the Mutual Marine 
Indemnity Insurance Company, Limited, of London, on the 
5th May, 1909, presented a claim against the Government, on 
account of the Ministry of Marine, for the sum of 54,056 roubles 
77 cop. for cargo shipped on the " Knight Commander " at New 
York as per bills of lading : for slates dated the 15th May 
1904, for salmon dated the 15th April 1904, and for 300 pairs 
of wheels and axles dated the 11th April 1904. The slates 
were shipped by the Red Cedar Gulf Company in the name of 
Ichikawa of Tokio, the salmon was shipped by the Chino- 

* See p. 79. 
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Japanese Trading Company to the order of the shippers at 
Shanghai, and the wheels and axles were sent by Messrs. Dutis, 
Smith, MacMillian & Co., to the order of the shippers, and were 
destined for Corea, for the use of a private railway company. 
All the said goods were insured with the Mutual Marine 
Company for 27,817 dollars. 

Sworn Advocate Sheftel stated in his petition that all the 
goods were of an absolutely peaceful character. 

The judgment then sets out the decision of the Libau Prize 
Court,® and proceeds : — 

Against this decision the representative of the interests of 
the State, the Procurator of the Prize Court at Port Emperor 
Alexander III., lodged an appeal in which he stated : — 

(1) The parcel of 5,000 cases of salmon was shipped on 

the " Knight Commander " by the Chino-Japanese 
Trading Company in New York and consigned to 
Yokohama or Kobe, and freight to Japan was 
charged in respect of it. 

(2) The bill of lading for the said goods was only for carriage 

to Shanghai, China, to the order of the sairl Company, 
with the stipulation that " agreement 6 " should 
extend to this cargo. 

(3) The salmon was forwarded from New York under an order 

from the Yokohama Branch of the Chino-Japanese 
Trading Co., but neither cablegrams, relating to this 
transaction, nor the Yokohama note, confirming the 
order, show definitely under whose instructions the 
Yokohama Branch (which appears, like the Chino- 
Japanese Trading Co. itself, to have been no more 
than an intermediary) were acting. 

The inconsistency between the invoice and bill of lading, 
as regards the destination of the parcel of salmon, and the absence 
in the documents of any reference to any person or firm for 
whom the Chino-Japanese Trading Co. bought and transported 
the said goods, afford sufficient grounds for suspecting that the 
cargo of salmon was destined to the enemy's army or fleet. This 
suspicion cannot be- removed by the sworn deposition of the 
treasurer of the said Company, Darwin R. Aldridge, who 
declared in his deposition that the order for the salmon, as he now 
knew, was given to the Yokohama Branch of the Chino-Japanese 
Trading Co. by Kozuke Abe, a Japanese trader at Tokio or 
Yokohama, for commercial purposes. If this document were in 
accordance with the facts, then (1) the parcel of salmon would 
•not have been addressed on the bill of lading to the order of 
the said Company, and (2) there would have necessarily been in 
existence some trade documents confirming the order given by 

* See p. 79. 
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the trader Kozuke Abe to the Yokohama Branch, which, of course, 
the claimants would not have failed to present to the Prize 
Court with their petition. 

The appellant therefore claims that in accordance with 
the true meaning of Article 6 (10) of the Imperial Order of the 
14th February 1904,*' the 5,000 cases of salmon on board the 
" Knight Commander " should be held to be contraband of war, 
and requests the Supreme Prize Court to reverse the decision of 
the Prize Court at Port Emperor Alexander III., which awarded 
to the Mutual Marine Insurance Company 29,428 roubles 
32 cop. for this cargo and to dismiss the claim of the said 
Company. 



The claimants' attorney, on presenting his cross-appeal, 
argued as follows : — 

(1) Salmon, as such, and especially salmon in the form in 

which it was being carried in this case (since the 
documents mention that this salmon was to a certain 
extent liable to deterioration) should not be held to 
be contraband of war as an article of food for the 
armv within the meaning of Article 6 (10) of the 
Imperial Order of the 14th February 1904* That 
article deals with such edible stores as can specially 
" be used for a warlike purpose," i.e., for the use of 
. the army and navy, such as rice, flour and so forth, 
but it is improbable that any army was ever fed on 
salmon. 

(2) The assertion that the claimants have not proved that 

the cargo was being carried on account of, and 
destined to, a private person, is contradicted by the 
consistent evidence of all the documents produced. 
These establish absolutely the fact that the cargo 
was being carried on account of the Ohino-Japanese 
Trading Co. of New York, and to its order, per bill of 
lading to Shanghai, and that at the same time a 
special agreement had been made with Messrs. 
Howard, Houlder, & Co. as to the further transport of 
the goods, in accordance with instructions from the 
shippers, to Kobe or Yokohama, where the Chino- 
Japanese Trading Co. also has branches. For this 
reason the freight had been calculated to Japan, as it 
was anticipated that the goods would go to Japan 
in fulfilment of the order of the Japanese trader 
Kozuke Abe, if, by the time the vessel arrived at 
Shanghai, it should be possible, in the circumstances 
of the war, to proceed to Kobe or Yokohama. With 

* App. C. 
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regard to the commercial correspondence, the whole 
correspondence between the shippers and consignees 
of the parcel of salmon is produced, and it fully 
establishes the fact that the goods were being carried 
on account of the Chino-Japanese Trading Co. to a 
destination as ordered by its local- branches at 
Shanghai, Kobe or Yokohama. For the purpose of 
proving that the goods were not contraband, it was 
only necessary to show that they were being trans- 
ported by the steamer on account of, and to the order of, 
a private person, quite independently of the question 
as to who were the third parties or others to whom 
they might eventually be transferred or re-sold by 
the receivers, provided that there was no positive 
proof produced of an ultimate destination for the 
enemy government. 

The Supreme Prize Court, in the case of the "Arabia,"* as 
well as that of- the "Saint Kilda"| and other cases, has 
repeatedly explained that before holding cargo to be destined to 
the enemy it is necessary to produce positive evidence 
establishing this fact. The claimants themselves consider the 
decision of the Port Prize Court incorrect in that part in which 
the claim is rejected : — 

(1) The condemnation as contraband of war of the 300 pairs 

of wheels and axles, being carried to Corea for a 
private railway enterprise, appears to be incorrect. 

(2) Equally incorrect is the refusal of the Court, in its 

decision, to award customary trade profits, as it is 
obvious that at the moment of the sinking of the 
cargo the said profit was already included in the 
value of the consignment as is customary in trade 
operations, and, therefore, this profit was included in 
the insured sum, which was paid by the claimants 
to the owners of the cargo. 

(3) The refusal to award interest on the sum claimed, 

reckoning from the 11th July 1904 — the date of 
sinking of the " Knight Commander " and its cargo 
— was also incorrect, as the fact of the illegal sinking 
of the cargo entitled the claimants to compensation 
for damages. According to the decision of the 
Ruling Senate of 1888, No. 20, with regard to the 
award of compensation for the loss of property, 
interest on the capital amount from the time of the 
loss of the property should likewise be awarded. In 
any case interest should be awarded not from the 
date when the present petition was presented to the 
Port Prize Court, but from the date the claimants 

* See p. 46. f See p. 198. 
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made their first claim to the Supreme Prize Court, 
i.e., from the 5th October 1905. The reasons for 
this- are : — 

(1) The filing of this claim obviously constituted 
the presentation of a claim for payment of amounts 
due to a creditor. 

(2) The omission by the claimants to present their 
claim in the first instance to the Vladivostock Prize 
Court, on the occasion of the preliminary inquiry 
into the sinking of the "Knight Commander," 
occurred, not through the fault of the claimants, 
but through that of the Vladivostock Prize Court, 
which had omitted to publish the notice to cargo 
owners (see Articles 71 and 72 of the Regulations 
relating to Naval Prizes*) whereby the Court 
deprived the latter of all possibility of taking the 
necessaiy steps in time to safeguard their interests. 

For these reasons the claimants ask that the parts of the 
decision of the Prize Court at Port Emperor Alexander III. of 
the 24th October 1910, which are appealed against, should be 
reversed and that the claims set forth should be allowed in 
full. 



Subsequently, in a petition filed at the Supreme Prize 
Court on the 11th May 1911, the claimants' attorney stated that 
he had been formally instructed by his clients to withdraw the 
claim made in so much of the cross-appeal as referred to the 
decision condemning the 300 pairs of wheels with axles, which 
were on the " Knight Commander " and bound for Corea. He 
therefore requested the Supreme Prize Court to refrain from 
investigating that part of the cross-appeal, but still asked for 
an inquiry into the remaining points raised by his appeal. 



Further, in a petition filed at the Supreme Prize Court on 
the 5th December 1911, the claimants' attorney stated that, in 
view of the doubts raised by the Procurator, for the purpose of 
confirming the references made by Darwin Aldridge to the 
Japanese, Kozuke Abe, who issued the order for the goods he had 
applied for, and had now received, the supplementary evidence 
now produced, viz., press copies of contract No. 4355 and two 
affidavits from Jno. B. Gibbs, manager of the Yokohama branch 
of the Chino-Japanese Trading Company, dated the 11th October 
and 2nd November 1911, which showed that on the 7th April 
1904 the Yokohama branch of the Chino-Japanese Trading 

* App. A. 
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Company did actually accept from Mr. Kozuke Abe the order 
No. 4355. 

In this manner the doubts regarding the destination of the 
parcel of salmon expressed by the Procurator were dispelled 
and were, in fact, refuted by positive documentary evidence, as 
might be seen from the papers, which were as follows : — 

(1) A letter from the Chino-Japanese Trading Company to 
Kozuke Abe : — 

Dear Sir, 

We have the honour to confirm the receipt of the 
order contained in your favour of the 7th April, according 
to contract. We shall execute the order for the importa- 
tion of the goods as soon as possible and on their arrival 
here we shall deliver them to you in the Customs ware- 
houses on payment of the import duty, on presentation of 
the account and settlement thereof by you. 5,000 boxes 
of choice salmon, each 48 1-Zfc. tins. " Any mark " at our 
discretion. 

Shipment in April via Suez direct, with right of 
discharging at Kobe. 

Chino-Japanese Trading Company, Limited, 

Jno. B. Gibbs, for the Director. 
To Kozuke Abe, Esq. 

(2) An affidavit by Tatari Kabayashi stating that he was a 
Japanese trader, residing in the United States and possessing 
a commercial office in No. 154, Nassau Street, in New York City. 
That he was well acquainted with the Japanese and English 
languages and could read and translate, that he had himself 
read and examined the press copy of the contract dated 
Yokohama the 7th April 1904, between Kozuke Abe and the 
Chino-Japanese Trading Company, that the contract was the 
same as that mentioned in the deposition of Darwin R. Aldridge, 
of the 28th November 1911, that the said contract was written 
on one sheet of paper in two languages, English and Japanese, 
and that the part which was written in the Japanese language 
was a true, complete, and accurate translation of the English 
version of the said contract. 

(3) An affidavit by Gibbs : — 

I, Jno. B. Gibbs, citizen of the United States of America, 
Manager of the Chino-Japanese Trading Co., Ltd., in 
Yokohama, Japan, having been duly sworn, according to 
law, declare and affirm that the enclosed copy of a letter, 
marked " A," is a true copy of a press copy of my original 
letter, dated 3rd July 1911, addressed to " The Board of 
the Chino-Japanese Trading Co., Ltd.," D. Webb, Esq., 
President, New York, and which referred to the parcel of 
salmon on the "Knight Commander," and that- the 
enclosed copy of a contract, marked with the letter " B," 



Appendix L, 363 

is a true copy of a press copy of the original contract 
No. 4355, dated the 7th April 1904, and executed by me 
with Kozuke Abe, for the sale to the said Kozuke Abe of 
5,000 cases of rose salmon, that the said contract was 
executed by me with the said Kozuke Abe, trader, and 
not with the Japanese Government or with any represen- 
tative whateA r er of the Japanese Government. 

Jno. Gibbs. 

(Follows the attestation of the United States Consul General 
at Yokohama.) 

(4) A letter from Gibbs : — 
Dear Sir, 

"Knight Commander," Parcel of Salmon. 

In reply to your f avour of the 8th May, oiir contract for 
5,000 cases of rose salmon was for Kozuke Abe, and after 
the sinking of this steamer the original contract was 
returned to him. At the present time he is in financial 
difficulties and it would be impossible to obtain from him 
any sort of document. We nevertheless transmit a press 
copy of the original contract, taken from our contract 
book, which, we trust, will satisfy all the requirements of 
our insurer. 

Yours very truly, 

Jno. B. Gibbs, Manager. 

(5) A further affidavit by Gibbs : — 

I, Jno. B. Gibbs, citizen of the United States of America, 
Manager of the Chino- Japanese Trading Co., Ltd., at 
Yokohama, Japan, after having been duly sworn, according 
to law, declare and affirm : 

That in addition to the depositions given in my affidavit 
of the 11th October 1911, signed and declared by me 
under oath before E. G. Babit, United States Vice-Consul 
and Deputy Consul General at Yokohama, Japan, regard- 
ing the 5,000 cases of rose salmon, sold to Kozuke Abe, 
I herewith certify that as far as I recollect, and to the 
best of my information and knowledge, no letters were 
exchanged between me and Kozuke Abe regarding the 
said transaction. 

Jno. B. Gibbs. 

(Follows the attestation of the said Consul.) 



Upon examination of the circumstances of this case, the 
Supreme Prize Court finds, that against the decision of the Prize 
Court at Port Emperor Alexander III. of the 24th October 1910, 
there have been lodged (1) an appeal by the Procurator of the 
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said court, as the representative of the interests of the State, 
and (2) a cross-appeal by the attorney for the claimants. 
Proceeding with the consideration of the correctness of the first 
of these petitions, the Supreme Prize Court finds that the 
representative of the interests of the State has appealed against 
the aforesaid decision only in so far at it condemned the Treasury 
to pay compensation for the sunken parcel of salmon, in quantity 
5,000 cases, on board the " Knight Commander." The appeal is 
based on the fact that this parcel, which constituted conditional 
contraband, could only have been held exempt from condemna- 
tion if the claimants had proved that this parcel gave rise to no 
suspicions as to its destination, and that all suspicion of its 
being contraband was excluded on the ground that it was 
consigned only to a private person. In the present instance, 
however, the appellant not only fails to see any such proofs, but, 
on the contrary, the circumstances under which it was forwarded 
from America to Yokohama or Kobe, viz., the payment of freight 
to Japan, the issue of a bill of lading to Shanghai only, and 
the absence of any indications whatsoever as to the person to 
whom the parcel was addressed, appear to the appellant to be 
obvious signs of a desire to conceal the actual consignee, and 
this should entail the condemnation of the parcel of salmon as 
contraband, for which no compensation can be awarded. 

Proceeding to consider the justice of these remarks, the 
Supreme Prize Court cannot but admit their absolute correctness 
on the following grounds : — Article 6 of the Imperial Order of 
the 14th February 1904,® containing the rules which Russia 
intended to observe during the war with Japan, which was 
published for the information of all concerned, enumerates 
the articles which comprise contraband of war, and clause 10 
of this article states that provisions are held to be contraband 
of war ; and in the Instructions issued on the 18th March 1904| 
it is particularly provided that under " provisions " mentioned 
in the said article are included every kind of grain, fish and fish 
products, beans, bean oil and oilcake. 

The strict and clear meaning of these rules leaves no room 
for doubt that fish products can be excluded from the list of 
contraband goods only if indubitable and clear proof has been 
produced to the effect that these goods were destined exclusively 
for private persons, who had nothing to do with the war or the 
operations of war, and should therefore be placed in the category 
of peaceful goods. But the result of the evidence produced 
affords no grounds for reaching the latter conclusion. The 
evidence shows that the goods in question when shipped in 
America were destined for delivery in Japan, and consequently 
the freight was then paid to their destination, whilst at the same 
time a bill of lading for this parcel was made out to Shanghai 
but without the name of the addressee being entered therein. 

# App. 0. f App. D. 
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This fact alone indicates a desire on the part of the shipper to 
conceal the real name of the consignee, and this desire is shown 
up in bolder relief by the fact that, although on the seizure of 
the " Knight Commander " her master refused to produce 
documents regarding the cargo he was carrying, nevertheless 
manifests of the said goods were subsequently discovered, and 
amongst them a manifest for the non-contraband goods bound 
for Yokohama, with the names of the consignees entered therein. 
The parcel of salmon, however, was not mentioned, and more- 
over, according to another manifest for railway material, which 
was contraband and was addressed to Shanghai, but to be 
discharged in Japan or Corea, there was included the above- 
mentioned parcel of salmon. This latter circumstance 
sufficiently clearly indicates the character of these goods. To 
prove the peaceful destination of the parcel of salmon the 
attorney of the claimants quotes the depositions of Darwin 
Aldridge, Tataro Kabayashi and Jno. Gibbs, and also the press- 
copy letters of the said Jno. Gibbs to Mr. Kozuke Abe. But a 
careful estimate of the value of this evidence provides no 
grounds for reaching a different conclusion, seeing that Tataro 
Kabayashi absolutely evaded the question which required an 
answer, and only mentions his knowledge of the Japanese and 
English languages, and that the translation, contained in the press- 
copy of the letter, was correctly made. The evidence of Darwin 
Aldridge (treasurer of the Company, who are the claimants in 
this case) and Jno. Gibbs (who acted for the directors of the 
Company), inasmuch as they are on the board of the Company, 
cannot inspire confidence ; but even if this evidence is accepted 
it is quite impossible to arrive at the conclusion that the parcel 
of salmon was of a peaceful character. It is true that both these 
persons mention Kozuke Abe as the consignee of the goods, but 
at the same time tl ey do not declare, nor do they produce any 
evidence (as was always done in other cases brought before the 
Prize Courts) of the real identity of this third party, or what his 
business was, or whether or not he was one of the contractors to the 
Japanese army. The bare mention of his name, without exact 
particulars on the above points is obviously of no importance 
whatever as far as this case is concerned. For the same reason 
the letter addressed by Jno. Gibbs to Kozuke Abe, regarding 
his acceptance of the order for the said parcel of salmon, has no 
weight as evidence. 

For the above reasons it is perfectly clear that the claimants 
have failed to discharge the onus which devolved on them, 
and have produced absolutely no clear proof of the peaceful 
character of the parcel of salmon, and consequently this parcel, 
in accordance with Article 6 (lOjof the Imperial Order of the 
14th February 1904,® should be condemned as contraband, 
and therefore the claim for compensation for its being sunk 
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should not be granted, and the decision of the Prize Court at 
Port Emperor Alexander III. in this respect should be reversed. 

Turning next to the consideration of the correctness of the 
cross-appeal of the claimants' attorney, it is first of all necessary 
to point out that the claimants have withdrawn the appeal 
referring to the parcel of 300 pairs of wheels and axles, and 
therefore the decision of the Prize Court on this point, not being 
appealed against, is not subject to consideration by the Supreme 
Prize Court. With regard, however, to the other cross-appeal, 
the Supreme Prize Court cannot refrain from alluding to the 
fact that the decision of the Prize Court at Port Emperor 
Alexander III. was pronounced on the 24th October 1910, 
whilst the cross-appeal was not lodged until the 12th March 
1911, i.e., 4| months after the decision was given. By the 
provisions of Articles 77 and 89 of the Regulations relating to 
Naval Prizes* the period during which an appeal may be lodged 
against the decision of Prize Courts is fixed at one month. 
Consequently the present claims, having been presented after 
the expiration of the term prescribed by law, cannot be con- 
sidered at all by the Supreme Prize Court. Neither Article 764 
of the Code of Civil Law Procedure, nor Article 59 of the Regu- 
lations relating to Naval Prizes* can afford grounds for admitting 
that the time limit had not expired, as the latter article 
authorises Prize Courts to follow the rules laid down in the civil 
laws only when the order of the proceedings is hampered by 
some difficulties, of which in the present case there are none 
at all. 

The laws establishing the time limit of one month for 
appealing against decisions of Prize Courts are quite clear and 
give rise to no doubts, and therefore Article 764 of the Code of 
Civil Law Procedure cannot in the present case be applied. 

For these reasons the Supreme Prize Court determines : — 

That the parcel of 5,000 cases of salmon on board the 
" Knight Commander " be condemned, and that the claim 
of the Mutual Marine Insurance Company for compensation 
for the value of this cargo be rejected, and that that part 
of the decision of the 24th October 1910, which awarded 
29,428 roubles 32 cop. with interest to the claimants be 
reversed, and that the other parts of the said decision 
remain in force, and that the cross-appeals of the attorney 
of the said Company be dismissed. 
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Claim of the Marine Insurance Company, Ltd., of London. 

On the same day the same Court dismissed the appeal 
brought by the above Company against the decision condemning 
certain bales containing parts of electric tramway wagons. 

The grounds of appeal were : — 

(1) The experts' report, drawn up by order of the Court, 
with a view to ascertaining for what technical pur- 
pose the goods which are the subject of this claim 
were suitable, was as follows : — " Having examined 
" the documents presented in the claim of the Marine 
" Insurance Company of London, we find that 
" according to these documents the goods consisted 
" of one hundred revolving trucks suitable for 
" motor wagons for electric tramways." This 
conclusion of the experts fully corresponds with 
the documentary evidence which was submitted 
in the claimants' petition, and from which it is 
clear that the so-called electro-motor platforms 
which form the subject of the present claim were 
intended for the electric tramway in Tofcio, and 
that according to their construction they could 
not serve for any other purpose. The fact that the 
said goods are intended for the town tramways at 
Tokio has been established, and this has been 
admitted by the Procurator of the Court. It 
follows that the experts' report establishes the 
fact that the goods are technically suitable for 
motor wagons of tramways only, and the fact that 
the said goods were actually intended for the town 
tramways in Tokio is unquestionable. Under such 
circumstances, the experts' opinion which is referred 
to in the decision of the Prize Court, that " every 
" tramway wagon can be placed on any ordinary 
" railway line of a suitable gauge," can have nothing 
to do with the case, as the fact that every tramway 
wagon can be placed on any ordinary railway 
line of a suitable gauge, which is quite obvious to 
everybody even without technical knowledge, 
requires no confirmation on the part of technical 
experts. Nor does it follow from the fact that 
tramway wagons can be placed on ordinary rail- 
way lines that they could be employed as rolling 
stock on an ordinary railway without substantial 
technical alterations and adaptation. Further, 
according to the experts' opinion the electro-motor 
platforms were not intended for " every tramway 
wagon," but only for " motor wagons for 
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electric tramways," which obviously cannot be 
employed on ordinary railways, since if electro- 
motor wagons were so employed it would be 
necessary to have an electric station with, the 
requisite network of electric wires. Further, even 
if it were possible to arrive at the conclusion 
(which the experts do not suggest) that every tram- 
way wagon could be immediately employed on an 
ordinary railway, this conclusion would also have 
no bearing on the case, as the particular technical 
function of the said goods was definitely established 
by the experts' opinion, namely, that the platforms 
were technically suitable for electric tramways. 
The question, however, as to how the tramway 
wagons could have been employed in spite of their 
particular technical function did not form the sub- 
ject of the experts' opinion obtained by order of the 
Court, inasmuch as such a question could not have 
been raised when the Court pronounced its decision 
as to the contraband or non-contraband character 
of the goods in dispute. 

(2) According to the argument upon which the decision 
under appeal was based, everything that can be 
placed on a railway line of a suitable gauge 
becomes an article which would serve for the equip- 
ment of a railway, and it would thus be necessary 
to place, for instance, trucks or wheelbarrows for 
carrying coal, fuel and other materials which are 
used by factories, works, mines, &c, into the same 
category. But even if it were possible, in spite of 
what has been said, to hold that electro-motor 
platforms or tramway wagons may be used for 
the equipment of railways, it cannot be deduced 
from this that they are articles utilised in the 
construction of railways. The principal error in 
the arguments put forward in the decision under 
appeal lies in the confusion of the possibility of 
utilisation for certain purposes (a possibility in the 
present case very problematical) with technical 
appropriation for a specific purpose. "Articles 
serving for the equipment of railways " means 
such articles as, according to their nature, are 
suitable for the equipment of railways, and not 
any articles which may be utilised for this purpose 
in spite of their particular technical function. In 
the present case the experts found that the revolv- 
ing platforms were " suitable " for motor wagons 
for electric tramways, therefore these platforms can 
be regarded as articles serving only for electric 
tramways and not for the equipment of railways, 
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though tramway wagons may be used on railways. 
If the grounds for regarding certain articles as 
contraband of war are not based upon the particular 
function for which thay are adapted, but upon the 
use to which they may be applied in spite of their 
specific function, since it would hardly be possible 
to find any goods or articles which could not be 
applied for the requirements of warfare, everything 
might thus become contraband of war ; but in that 
case, the meaning of contraband of war would 
have lost all objective limits, and would embrace 
the whole area of neutral commerce, and the 
principle of freedom of neutral commerce generally 
accepted by International Law would have been 
fundamentally destroyed; The Supreme Prize 
Court has repeatedly protested against such a view 
of contraband of war which is thus extended 
beyond its natural limits. In the decision in the 
case of the "Prinsesse Marie "* the Supreme Prize- 
Court expressed the following opinion with regard 
to steel and iron goods, which, in the opinion of 
experts, might actually serve for the construction 
of railways: — "Itis r not admissible to regard all 
" iron and steel as coming tinder the provisions 
" of clause 9 of Article 6' of the Imperial Order f 
" on the mere ground that they might serve for the 
" construction of railways : such a wide interpre- 
" tation of this clause would involve the prohibi- 
" tion of the carriage of all building materials r 
" merely because all such articles may serve- 
" for the construction of railways." "As regards 
" recognition of such articles as contraband of 
" war when carried exclusively for the require- 
" ments of the War Department, it is necessary, 
" under clause 10 of Article 6 of the Imperial 
" Order,! for the Court to be satisfied that the 
" said articles were actually intended for war 
" purposes and were carried on account of and 
" destined for the enemy. In the present case 
" these circumstances were not only not estab- 
" lished, but were disproved by all the facts and 
" documents in the case. . . ." These opinions 
apply a fortiori to the present case of electro-motor 
platforms.' In the case of the "Prinsesse Marie " a 
question analogous tot the present one was raised in 
regard to cables and accumulators, which were found 
by the Prize Court to be appliances for explosives, 
within the meaning of Article 6 (3) of the Imperial 

* See p. 296. f App. 0. 
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Order,* on the strength of experts' opinion that 
cables and accumulators at the theatre of war may 
be used also for exploding of mines. The Supreme 
Prize Court, however, found that it was evident 
from the papers in the case that the cables and 
accumulators " were shipped with other telephone 
" appliances by the Bell Telephone Company, and 
'"' that there can be no doubt that" they were 
" intended for telephones, and not for the explo- 
" sives. . . ." Thus the Supreme Prize Court 
recognised the necessity of making investigation into 
the purpose for which the said goods were actually 
intended, and, in spite of the experts' opinion as to 
the possibility of their utilisation, the Court deter- 
mined the purpose for which the goods were 
actually intended in accordance with the evidence 
presented in the case. In the present case the fact 
that the goods were actually intended for the town 
tramways at Tokio has been proved beyond doubt. 
Moreover, even if the possible utility of cables for 
explosives can be assumed, the suggestion that 
electro-motor platforms can serve for the equipment 
of ordinary railways is in any case ridiculous. 
'('3', The Court also supports its conclusions by the following 
further argumentf : — " The said Order mentions 
" railways in a general sense as ways and means of 
" communication, making no distinction between 
" steam, electric, or any other system of traction." 
If such an interpretation of the Imperial Order of 
the 14th February 1904* were adopted it would be 
necessary to admit that the Order is inconsistent 
with the accepted principles of International Law. 
The restriction to which free neutral commerce is 
subjected arises from the duties of neutrality, and 
it is only a breach of neutrality that gives the 
right to belligerents to intercept neutral commerce 
and confiscate the private property of neutral 
persons. But if the delivery to the enemy country 
of articles suitable for warlike purposes and for 
strengthening the armament of the enemy may be 
considered inadmissible for neutral commerce as 
being a breach of neutrality, it would of course be 
impossible to consider the execution by a private 
American firm of an order from the Tokio Municipal 
Electric Tramways for electro-motor platforms as a 
breach of neutrality, or to consider regular the 
sinking of such cargo, depriving the owners of even 
the right to compensation for the acfctal value of 
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the cargo. If the Imperial Order of the 14th 
February* included as contraband of war, " articles 
" and materials serving for the construction of 
" railways " (Article 6 (9) ), it is obvious that by 
"railways" must be understood railways in the 
generally accepted sense of the word, i.e., steam, 
which according to modern military views are of 
stategical importance and of great value at the 
scene of hostilities, and certainly not town electric 
tramways which are quite unsuitable for the 
purpose. Apart from mentioning the fact that the 
list of articles of contraband of war is extended 
beyond all limits (Henri Bonfils, Manuel de droit 
international public, 5e ed., Paris, 1908, p. 927 ; 
Hold von Ferneck, "Die Kriegskonterbande," 
Vienna, 1907, s. 25 ; F. E. Smith and N. W. Sibley 
" International Law as interpreted during the 
Russo-Japanese War," p. 221), rules which establish 
an exception from the general principle of the 
inviolability of neutral commerce cannot, accord- 
ing to the fundamental principles of legal inter- 
pretation, be extended by interpretation. This 
has been repeatedly stated by the Supreme Prize 
Court. Consequently, the interpretation in the 
decision under appeal of clause 9 of Article 6 of 
the Imperial Order of the 14th February 1904,* 
which construes railways as including steam, 
electric or any other system of traction, is obviously 
incorrect and not in accordance with Articles 4 
and 5 of the Order, which affirm the principle of 
the inviolability of neutral commerce. The fact 
that clause 9 of Article 6, in referring to railways, 
makes no distinction between steam, electric and 
any other S3>'stem of traction may be explained by 
the consideration that this clause specifies " Articles 
" and materials used for the construction of rail- 
" ways," i.e. obviously refers to railway tracks 
which are in fact substantially the same, what- 
ever may be the system of traction or rolling 
stock used. Therefore electric motor platforms 
for motor wagons for tramways, which obviously 
cannot serve for the construction of railway tracks, 
must not be brought under this section. That 
clause 9 of Article 6 of the Imperial Order* had in 
view only material for the construction of railway 
tracks and nothing else is confirmed by the text 
of the memorandum embodying the reply of the 
Russian Imperial Government to the questions 
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contained in the British programme of the London 
Conference on Naval International Law, held at 
the end of 1908.* In formulating the rules in the 
said memorandum, based upon existing prize law 
and practice, the Russian Government gives in 
connection with the question of contraband of war 
a list of articles which fully corresponds with the 
Imperial Order of the 14th February 1904,f and 
in clause 7 of Article 1 respecting contraband of 
war gives the following description of articles 
corresponding with those mentioned in clause 9 of 
Article 6 of the Imperial Order : " Objects et 
" materiaux servant pour la construction de voies 
" ferrees ou pour des installations telegraphiques 
" et radio-telegraphiques ou telephoniques, ainsi 
" que pour d'autres moyens de communication,. 
" susceptibles d'etre utilises pour l'usage de la 
" guerre." 

Therefore, in this memorandum purporting to- 
be an authentic statement of our existing prize 
laws, " materials for the construction of railways " 
is translated thus : " Materiaux pour la construction 
de voies ferrees," i.e., exclusively for the construc- 
tion of railway tracks, and the memorandum 
further distinctly states that only such means of 
communication can constitute contraband as may 
be used for war. On the strength of the foregoing 
contentions the appellants submit that the 785 bales 
of electro-motor platforms with appurtenances sunk 
on board the "Knight Commander" should be 
admitted as not liable to condemnation, and there^ 
fore their value, in accordance with Article 29 of 
the Regulations relating to Naval Prizes,^ must be 
returned to the owners of the goods. 

The remaining grounds of appeal relate to the payment for 
profits and interest and are substantially the same as those put 
forward in the case of the Mutual Marine Indemnity Insurance 
Company's claim (p. 360 ante). 

After reciting the decision of the Libau Court and the 
arguments of the appellants, the judgment proceeds : — 

Having examined the circumstances of the present case and 
heard the opinion of the Acting Procurator and the arguments 
of Sworn Advocate Sheftel, attorney for the claimants, the 
Supreme Prize Cpurt finds that the appeal cannot be allowed 
for the following reasons : — 

(1) By virtue of Article 12 of the Regulations relating to 
Naval Prizes J the cargo of merchant vessels of neutral nationality 

* Blue Book Misc. No. 5 of 1909, p. 53. f App. C. % App. A. 
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is liable to condemnation, generally, when such cargo is contra- 
band of war in course of transportation to the enemy or to an 
■enemy port, and by virtue of Article 13 of the said Regulations 
the articles which are deemed to be contraband of war are 
published for general information in the Special Declaration. 
By virtue of clause 9 of Article 6 of the Imperial Order made 
for this purpose on the 14th February 1904,® all articles and 
materials for the installation of telegraphs, telephones, and for 
the construction of railways, are deemed to be contraband of 
war, and moreover, absolute contraband, as our laws in operation 
during the Japanese war provide for no other contraband of war. 

The distinction between absolute and conditional contraband 
of war, although recognised by the Regulations relating to'Naval 
Prizes in the special case referred to in clause 10 of Article 6, 
and accepted in practice in other cases of international relations, 
was nevertheless formally admitted for the first time in the 
Declaration relating to the Laws of Naval Warfare of the 
26th February 1909,| signed by the delegates of several 
European and Asiatic Powers, who took part in the London 
Naval Conference in 1908 and 1909, in which Declaration the 
signatory Powers agreed to recognise the rules drawn up at 
this Conference as in conformity with the generally accepted 
principles of International Law, and in these rules a distinction 
is made between conditional and absolute contraband of war 
(Articles 22 and 24). In this manner, as the special order was 
in force during the war between Russia and Japan, by virtue 
of clause 9 of Article 6, in which railway material is regarded 
as contraband of war, the reference made by the appellants to the 
compulsory application of the general principles of International 
Law in the event of capture of contraband during the said war, 
and their reference to literature on the subject of "this law, cannot 
be taken into account. According to the law in force during 
this war (Regulations relating to Naval Prizes, confirmed by 
His Imperial Majesty on the 27th March 1895J), captured goods 
should only be returned, or, if they are lost, the owners are 
only compensated for losses, in the cases provided for in 
Articles 28 and 29 of the said Regulations. 

(2) Equally incorrect is the statement of the appellants that 
clause 9 of Article 6 of the Imperial Order of the 14th February 
1904® is applicable to materials used only for. the " construction " 
of railways in the strict sense of the word, and not to the traffic 
on them. In the first place, by the words " construction " of 
railways is meant obviously all that which serves towards attain- 
ing the purpose for which a railway is built, and all that is 
included in its composition, so that it would be unreasonable to 
regard only the materials for its construction as having any 
importance as contraband of war, and to treat the rolling stock 
of the same as a matter of indifference for the purposes of war. 
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Secondly, the interpretation by the appellants of the said clause 9 
is also contradicted by the more precise wording of its text in 
the corresponding clause 7 of Article 24 of the Declaration 
relating to the Laws of Naval Warfare of the 26th February 
1909,* on which the attorney himself relies in his appeal. This 
section definitely mentions railway materials, both stationary 
and rolling (Materiel fixe ou roulant de chemins de fer), and 
at the same time the explanation to this article reads : " Rail- 
" way material includes fixtures (such as rails, sleepers, turn- 
" tables, parts of bridges) and rolling stock (such as locomotives, 
" carriages and trucks),"* in which wheels and platforms are 
obviously included. 

(3) # The appellants' contention that clause 9 of Article 6 of 
the Imperial Order of the 14th February 1 904 1 does not regard 
as contraband of war materials for the construction of electric 
railways, or so-called tramways, should also be considered 
inaccurate. No such limitations are contained either in the 
said law nor in the Declaration of the 26th February 1909 
relating to Naval Warfare, which it is proposed shall supersede 
the said law for the future. In the laws which were in force 
in 1904, and those which are to be applied in future, no dis- 
tinction is made between different railways, whether steam or 
electric, wide or narrow gauge, urban or suburban, private or 
State. Obviously the materials for any kind of railways are 
considered to have special importance for warlike purposes, as 
serving for the equipment of means for the rapid transport of 
troops and stores, both within the area of hostilities and outside, 
if only they are destined for the enemy country. Moreover, this 
deduction is confirmed in this case by the experts' opinion that 
every tramway wagon can be placed on any ordinary railway 
line of a suitable gauge, and besides this, contrary to the 
appellants' statement, the experts in their report did not even 
find it necessary to point out that for such a purpose it would 
be necessary to make any technical modifications or alterations 
in the one or the other kind of rolling stock or parts thereof, 
nor did they mention that railway materials " suitable " for 
electric railways should be considered, by reason of existing 
special features of construction, unsuitable for work on steam 
railways. 

(4) The appellants' reference to the practice of the Supreme 
Prize Court, and in particular to its decision in the case of the 
" Prinsesse Marie ",$ is considered to be quite irrelevant, seeing 
that the said decision, which established the principle that not 
every kind of material serviceable for the construction of rail- 
ways should be considered as contraband of war, had reference 
to such articles (iron, steel, &c.) the characteristics of which 
did not fully prove them to be intended unconditionally for 
railways or telegraphs, whereas in the present case the materials 
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liable to condemnation as contraband of war were those which 
were directly intended for the equipment of railways, as to 
which there was not the slightest doubt, nor was it disputed 
by the claimants themselves. 

(5) As regards the complaint against the refusal in the first 
instance to award the claimants the amount of profits which 
they might have earned from the sale of the articles found to be 
not liable to condemnation, the Supreme Prize Court finds the 
said refusal to be quite regular. The Prize Court at Port 
Emperor Alexander III. having observed from the documents 
presented by the claimants and from experts' opinion that the 
actual value of boring instruments and iron tubing represents 
a less sum than that for which they were insured, was right, in 
virtue of Article 29 of the Regulations relating to Naval Prizes,* 
in awarding to the claimants compensation for the actual value 
of the lost cargo, without adding thereto any assumed sum for 
profits which might have been earned from the sale of the goods, 
which sum obviously served as a reason for insuring the goods 
at the higher valuation. 

(6) Equally correct is the decision of the Prize Court in 
awarding to the claimants interest on the amount allowed, not 
from the time of sinking the cargo, or from the date of pre- 
senting the petition to the Supreme Prize Court, but from the. 
date of presenting the claim to the competent judicial tribunal,. 
i.e., the Prize Court at Port Emperor Alexander III. This 
question in analogous cases has already come before the 
Supreme Prize Court,! which always decided it in the same 
sense as it has been decided in the present case by the Prize 
Court. There can be no doubt that the time wasted by the 
claimants in presenting their claim to the wrong tribunal, as 
has been shown in the present case by the decision of the 
Supreme Prize Court of the 19th November 1905,^1 cannot serve 
as a basis for awarding the claimants interest for the loss of the 
use of the money which might have been awarded to them had 
they presented their claim in due course to that Court which, 
according to law, was bound to decide the case, since this loss 
has occurred through their own fault. The claimants cannot 
justify the irregular presentation of their claim direct to the 
Supreme Prize Court on the grounds that the Vladivostock Prize 
Court, at the first inquiry into the case of the sinking of the 
" Knight Commander," omitted to make the announcement 
summoning the owners of the cargo prescribed in Articles 71 
and 72 of the Regulations relating to Naval Prizes.® From 
the evidence in the case it is seen that the sinking of the said 
vessel took place on the 11th (24th) July 1904, and that subse- 
quently on the 24th July (6th August) of the same year the 
case was examined by the Prize Court, but the attorney of the 
owners of the cargo instead of applying to this Court for 

* App. A fE.g., m the case of the " Ikhona," see p. 251. J See p. 61. 
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compensation for the lost cargo preferred to present a claim 
for the- same direct to the Supreme Prize Court, which by its 
decision of the 19th November 1905® declared the tribunal 
before which the said claim must legally be brought. _ It 
would appear from this that the failure to publish the notice 
did not prevent the. owners of the cargo or the Insurance Com- 
pany which eventually became the claimants from presenting 
the claim for compensation for the value of the lost cargo> 
which through the fault of the claimants was not in the mean- 
time addressed to the proper, judicial tribunal. 

By reason of all these circumstances, the Siipreme Prize 
Court decides to dismiss the appeal of the Marine Insurance 
Company and to confirm the decision of the Prize Court at Port 
Emperor Alexander III. 



Appeals in the claims of the London and Provincial Marine 
Insurance Company and of Francis Mulling were dismissed by 
the same Court on the same day. The arguments and decisions, 
being substantially identical with those in the claim of the 
Marine Insurance Company of London, are not printed. 

* See p. 61. 
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